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THE LAW COMMISSION 

SECOND PROGRAMME, ITEM X V I I I  
CODIFICATION OF THE C R I M I N A L  LAW 

TREASON, SEDITION AND A L L I E D  OFFENCES 

PART I : INTRODUCTION 

Scope of t h e  e n q u i r y  

1. 
need  f o r  a comprehensive examinat ion o f  t h e  c r i m i n a l  law 
w i t h  a view t o  i t s  c o d i f i c a t i o n  and we s e t  o u t  t h e  
f i r s t  s t a g e s  o f  t h e  t a s k .  We r e c o g n i s e d  t h a t  it would 
be n e c e s s a r y  t o  map out  l a t e r  s t a g e s  as work progressed .  

I n  o u r  Second Programme of Law Reform’ we s t a t e d  t h e  

2 .  I t  has  now been dec ided  t h a t  we s h a l l  be t h e  examining 
agency t o  review t h e  law of t r e a s o n  and o t h e r  of fences  which 
involve  s e d i t i o n  o r  i n c i t e m e n t  t o  mutiny o r  d i s a f f e c t i o n  from 
t h e  Sovere ign .  We a r e  n o t ,  however, asked t o  examine t h e  
o f f e n c e s  c r e a t e d  by t h e  Army Act 1955, t h e  A i r  Force A c t  
1 9 5 5  and t h e  Naval D i s c i p l i n e  A c t  1957. Nor a r e  we asked 
t o  examine t h e  O f f i c i a l  S e c r e t s  Acts .  2 

3. The q u e s t i o n  of t h e  a p p r o p r i a t e n e s s  of t h e  dea th  
p e n a l t y  f o r  t r e a s o n  has  n o t  been r e f e r r e d  t o  u s ,  and we a r e  
n o t  c o n s u l t i n g  and s h a l l  make n o  recommendation on t h i s  
m a t t e r .  We assume, however, t h a t  t r e a s o n  as t h e  most 
s e r i o u s  of fence  i n  t h e  c a l e n d a r  o f  cr imes w i l l  c a r r y  a 
mandatory s e n t e n c e .  I t  fo l lows  t h a t ,  i n  c o n s i d e r i n g  whether  
o f f e n c e s  a r e  t o  be o f f e n c e s  of  t r e a s o n ,  we s h a l l  have t o  
have r e g a r d  t o  t h e  f a c t  t h a t  t r e a s o n  w i l l  c a r r y  a heavy 
p e n a l t y  . 
1. (1968) Law Com. No. 1 4 ,  I tem XVIII, p a r a .  2 .  
2 .  O f f i c i a l  S e c r e t s  A c t s  1 9 1 1 ,  1920 and 1939. S e c t i o n  2 of 

t h e  1 9 1 1  Act was reviewed by a Departmental  Committee under  
t h e  chairmanship of Lord Franks ,  (1972) Cmnd. 5104. 
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4 .  The ambit  of t hose  o f f ences  g e n e r a l l y  thought  of as 
b e i n g  aimed d i r e c t l y  a g a i n s t  t h e  S t a t e  h a s ,  i n  many 
i n s t a n c e s ,  been ex tended  t o  i n c l u d e  a c t i v i t i e s  more 
n a t u r a l l y  c a t e g o r i s e d  as  o f f ences  a g a i n s t  p u b l i c  o rde r .  
For example,  l evy ing  war a g a i n s t  t h e  King i n  h i s  realm has 
been h e l d  t o  inc lude  any i n s u r r e c t i o n  o r  r i s i n g  t o  a l te r  by 

f o r c e  an e s t a b l i s h e d  law: and j u d i c i a l  c o n s t r u c t i o n  has  
en la rged  t h e  scope of t r e a s o n  to i n c l u d e  many a c t s  which would 
seem t o  f a l l  more n a t u r a l l y  under  t h e  head of t h e  much l e s s  
s e r i o u s  o f f ence  of r i o t i n g .  4 

5.  However, d e s p i t e  t h e  ove r l ap  i n  p r a c t i c e  between 
of fences  a g a i n s t  t h e  S t a t e  and o f fences  a g a i n s t  p u b l i c  
o r d e r ,  a c l e a r  d i v i d i n g  l i n e  can be drawn between them, and 
most modern tex tbooks  on c r i m i n a l  law t r e a t  them s e p a r a t e l y .  
We a r e  n o t  t h e r e f o r e  i n  t h i s  r e p o r t  examining t h e  common l a w  
of fences  of un lawful  assembly, r i o t ,  r o u t  o r  a f f r a y .  Equal ly  
we thought  it r i g h t  t o  exc lude  t h o s e  s t a t u t o r y  o f f ences  which 
have as t h e i r  o b j e c t  t h e  p r e s e r v a t i o n  of t h e  peace and p u b l i c  
o rde r  g e n e r a l l y .  Consequent ly ,  d e s p i t e  t h e  c l o s e  
r e l a t i o n s h i p  between c e r t a i n  a c t s  of s e d i t i o n  and o f fences  
c r e a t e d  by t h e  P u b l i c  Order  A c t  1936 and t h e  Race R e l a t i o n s  
Act 1965 we t h i n k  t h a t  t h e s e  Acts w i l l  f a l l  more n a t u r a l l y  
i n t o  a comprehensive examinat ion  of p u b l i c  o r d e r  o f f ences  
g e n e r a l l y .  Other  s t a t u t e s  which might a rguably  be d e a l t  
w i th  e i t h e r  he re  o r  i n  an examinat ion  of o f f ences  a g a i n s t  
p u b l i c  o r d e r  a r e  t h e  Tumultuous P e t i t i o n i n g  Act 1 6 6 1 ,  t h e  
Unlawful D r i l l i n g  A c t  1819, t h e  P u b l i c  S t o r e s  Act 1875 and 

5 

6 

3 .  
4.  
5 .  

6 .  

Lord George Gordon's case  (1781) 2 1  S t .  T r .  485. 
Kenny's Ou t l ines  of Cr imina l  Law (19 th  ed . ,  1966) ,  p.412. 
R u s s e l l  on Crime (12 th  e d . ,  1964) Vol. 1; Kenny's O u t l i n e s  

, 1966) ;  Smith and Hoga  

See s . Z ( l ) ( b )  of t h e  1936 Act and s .6 (1 )  of t h e  1965 Act ,  
and s.70 of t h e  Race R e l a t i o n s  Act 1976, s t i l l  t o  be brought  
i n t o  ope ra t ion .  
Law of England (1883) Vol. 2 a t '  p.300. 

See t o o  S tephen ' s  H i s to ry  of t h e  Criminal  

2 



t h e  P u b l i c  Meeting Act 1908.7 
s t a t u t e s  can more a p p r o p r i a t e l y  be cons idered  i n  a review 
of o f f ences  a g a i n s t  p u b l i c  o r d e r  and they  a r e  n o t  covered 
i n  t h i s  working pape r .  

We t h i n k ,  however, t h a t  t h e s e  

6 .  The f i e l d  of our  enqu i ry  i n c l u d e s  b o t h  common law and 
s t a t u t o r y  o f f ences .  Treason i t s e l f  was s t a t u t o r i l y  de f ined  
as  long  ago as  13518 and t h e  common l a w  was then  e n t i r e l y  
superseded .  S t a t u t o r y  o f f ences  which r e l a t e  t o  s i m i l a r  
conduct t o  t h a t  covered by some o f fences  of t r e a s o n  were 
c r e a t e d  i n  1848.' They a r e  commonly known as  t r e a s o n  
f e l o n i e s .  A t  common l a w ,  o f f ences  of m i s p r i s i o n  of t r e a s o n  
and compounding t r e a s o n  s t i l l  e x i s t , "  and conv ic t ion  
f o r  m i s p r i s i o n  e n t a i l s  f o r f e i t u r e  t o  t h e  Crown o f  a l l  t h e  
o f f e n d e r ' s  goods and t h e  p r o f i t s  of h i s  lands  du r ing  h i s  
l i f e .  11 

7.  Whilst t h e  p r e s e n t  law as t o  t r e a s o n ,  though n o t  
always easy  t o  apply i n  modern c o n d i t i o n s , "  can be s t a t e d  
w i t h  some degree of accuracy ,  t h e  d e f i n i t i o n  of t h e  common 
law of s e d i t i o n  i s  u n c e r t a i n .  I n  t h e  words of F i t z g e r a l d  J. - 

"Sed i t ion  i n  i t s e l f  i s  a comprehensive te rm and it 
embraces a l l  t hose  p r a c t i c e s  , whether  by word, deed 
o r  w r i t i n g ,  which a r e  c a l c u l a t e d  t o  d i s t u r b  t h e  
t r a n q u i l i t y  of t h e  S t a t e ,  and l e a d  ignoran t  persons  
t o  endeavour  t o  s u b v e r t  t h e  Government and t h e  laws 
of t h e  Empire. The o b j e c t s  of s e d i t i o n  g e n e r a l l y  
a r e  t o  induce  d i s c o n t e n t  and i n s u r r e c t i o n  and t o  s t i r  

7. The r e l e v a n t  p a r t s  of t h e s e  Acts  a r e  summarised i n  Appendix I.  
8.  Treason A c t  1351. 
9 .  Treason Felony A c t  1848.  

10. The common l a w  o f f ences  of m i s p r i s i o n  of f e lony  and 

11. See Smith and Hogan, Cr imina l  Law ( 3 r d  ed .  , 1973) , p.646. 
12 .  See "Rhodesian Crisis - Crimina l  L i a b i l i t i e s "  [I9661 

compounding f e lony  were a b o l i s h e d  by t h e  Criminal  Law Act 1967. 

C r i m .  L.R. 5 a t  p.6 where t h e  au tho r s  d i s c u s s  t r e a s o n  i n  
t h e  l i g h t  of t h e  U n i l a t e r a l  D e c l a r a t i o n  of Independence by 
t h e  Rhodesian Government i n  1965. Cf. IITreason i n  Rhodesia",  
by Alan Wharam [1967] C . L . J .  189 a n d l A l l e g i a n c e  and t h e  
Usurper" by A.M. Honor6 [1967] C . L . J .  214 .  
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13.  E. v. S u l l i v a n  (1868) 11 Cox C . C .  44 a t  p. 45. 
1 4 .  Boucher v.  E. [1951] 2 D.L .R .  369. 
1 5 .  Ibid., a t  p.382. 
16. " S e d i t i o n  i s  a crime a g a i n s t  s o c i e t y ,  n e a r l y  a l l i e d  t o  

t h a t  of  t r e a s o n ,  and it f r e q u e n t l y  precedes  t r e a s o n  by a 
s h o r t  i n t e r v a l . "  F i t z g e r a l d  J. i n  E. v .  S u l l i v a n  
(1868) 11 Cox C.C. a t  p.45. 

4 

up o p p o s i t i o n  t o  t h e  Government, and b r i n g  t h e  
a d m i n i s t r a t i o n  of j u s t i c e  i n t o  contempt;  and t h e  v e r y  
tendency of s e d i t i o n  i s  t o  i n c i t e  t h e  people  t o  
i n s  u r r e  c t  i on and reb e lli on. 

The most d e t a i l e d  modern d i s c u s s i o n  of s e d i t i o n  i s  t o  be 
found i n  a Canadian case14  where Kel lock J. reviewed t h e  
a u t h o r i t i e s  i n  some d e t a i l ;  i n  h i s  judgment he s a i d  - 

"As i s  f r e q u e n t l y  mentioned i n  t h e  a u t h o r i t i e s ,  
p robably  n o  crime has  been l e f t  i n  such vagueness  
o f  d e f i n i t i o n  as  t h a t  w i t h  which we a r e  h e r e  
concerned,  and i t s  l e g a l  meaning has  changed w i t h  
t h e  y e a r s .  I t1 '  

8. Although s e d i t i o n  i s  a crime which i s  ? ' n e a r l y  a l l i e d  
t o  i t  is based  e n t i r e l y  on common law and has  
had i t s  own s e p a r a t e  development.  We have t h e r e f o r e  t h o u g h t  
it b e t t e r  t o  t r e a t  t r e a s o n  and s e d i t i o n  s e p a r a t e l y .  A 
c o n s i d e r a t i o n  of  t h e  law of t r e a s o n  r a i s e s  q u e s t i o n s  as  t o  
whether  t h e  whole s t a t u t o r y  b a s i s  upon which t h e  crime is 
founded ought n o t  t o  be brought  up t o  d a t e ;  w i t h  r e g a r d  t o  
s e d i t i o n  t h e  q u e s t i o n  i s  perhaps  n o t  s o  much what s h o u l d  be 
done t o  modernise and c o d i f y  t h e  o f f e n c e  as whether  any 
of fence  of s e d i t i o n  i s  n e c e s s a r y  i n  a modern c r i m i n a l  code. 
Accordingly,  i n  P a r t  I1 we d e a l  w i t h  t r e a s o n  and i n  P a r t  
I11 w i t h  s e d i t i o n .  I n  P a r t  I V  we c o n s i d e r  t h e  s t a t u t o r y  
of fences  which involve  s e d i t i o n ,  i n c i t e m e n t  t o  mutiny o r  
i n c i t e m e n t  t o  d i s a f f e c t i o n .  



9. The s u b s t a n t i v e  law o f  t r e a s o n  i s  t h e  same throughout  
t h e  Uni ted  Kingdom. The o l d  S c o t s  laws o f  t r e a s o n  were 
a b o l i s h e d  by t h e  Treason A c t  1708 which provided  t h a t  - 

1 7  "such cr imes and o f f e n c e s  which a r e  h igh  t r e a s o n  
o r  m i s p r i s i o n  o f  h i g h  t r e a s o n  w i t h i n  England s h a l l  
be c o n s t r u e d  adjudged and t a k e n  t o  be h igh  t r e a s o n  
and m i s p r i s i o n  of  h i g h  t r e a s o n  w i t h i n  Scot land  and 
t h a t  ... no cr imes o r  o f f e n c e s  s h a l l  be h i g h  t r e a s o n  
o r  m i s p r i s i o n  o f  h i g h  t r e a s o n  w i t h i n  Scot land  b u t  
t h o s e  t h a t  a r e  h i g h  t r e a s o n  o r  m i s p r i s i o n  of  
h i g h  t r e a s o n  i n  England." 

I n  a d d i t i o n  t h e  S c o t t i s h  common law o f f e n c e  of s e d i t i o n  i s  
very  l i k e  (and perhaps i d e n t i c a l  w i t h )  t h e  E n g l i s h  common 
law o f f e n c e , 1 8  and many of  t h e  Acts o f  Par l iament  which we 
have t o  c o n s i d e r  apply  t o  S c o t l a n d .  We, however, cannot  
make recommendations concern ing  t h e  law a p p l i c a b l e  t o  
S c o t l a n d ,  and a c c o r d i n g l y  o u r  c o n s i d e r a t i o n  has  been l i m i t e d  
t o  t h e  law i n  England and Wales. However, i t  i s  obvious t h a t  
a t  some s t a g e  agreement as t o  any p r o p o s a l s  f o r  l e g i s l a t i o n  
w i l l  have t o  be a r r i v e d  a t  between t h e  a p p r o p r i a t e  S c o t t i s h  
and E n g l i s h  a u t h o r i t i e s .  A l l  comments r e c e i v e d  on t h i s  
working paper  w i l l  be made a v a i l a b l e  t o  t h e  S c o t t i s h  Law 
Commission. 

10. The law of  t r e a s o n ,  t r e a s o n  f e l o n y  and s e d i t i o n  and 
t h e  A c t s  of  P a r l i a m e n t  d e a l t  w i t h  i n  t h i s  paper  apply i n  
Nor thern  I r e l a n d ,  and i n  g e n e r a l  o u r  p r o p o s a l s  a r e  in tended  t o  
apply  b o t h  t o  t h a t  Province  and t o  England and Wales, though 
we s h a l l ,  of  c o u r s e ,  c o n s u l t  w i t h  t h e  O f f i c e  of Law Reform i n  
Nor thern  I r e l a n d .  We r e c o g n i s e  t h a t  t h e  v i o l e n c e  i n  t h a t  
Province ,  and indeed  t h e  i m p l i c a t i o n s  f o r  t h e  United Kingdom 
a s  a whole of t h e  u s e  of v i o l e n c e  f o r  p o l i t i c a l  ends may 
r e q u i r e  some s p e c i a l  measures ,  a p a r t  from o u r  g e n e r a l  

1 7 .  "High t r e a s o n "  was a s e p a r a t e  o f f e n c e  from " p e t i t  t reason"  (q., t h e  k i l l i n g  o f  a m a s t e r  by h i s  s e r v a n t )  bu t  t h e  
l a  e r  o f f e n c e  was a b o l i s h e d  as a form of  t r e a s o n  by t h e  
Offences a g a i n s t  t h e  Person  Act 1828, s.1. 

1 8 .  See g e n e r a l l y  Gordon, Cr imina l  Law (1967) Ch. 39. 
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proposa l s .  Th i s ,  however, i s  n o t  a q u e s t i o n  which has  been 
r e f e r r e d  t o  us .  The need f o r  such  measures i s  e s s e n t i a l l y  a 
m a t t e r  f o r  p o l i t i c a l  judgment and knowledge of d e t a i l e d  
s i t u a t i o n s  that  may change w i t h  t h e  passage  of t ime.  There 
may a l s o  be a need t o  t a k e  i n t o  account  q u e s t i o n s  concern ing  
i n t e r n a t i o n a l  r e l a t i o n s  and i n t e r n a t i o n a l  agreements t h a t  
a r e  o u t s i d e  our  purview. 

11. The law of t r e a s o n  and s e d i t i o n  i s  c l o s e l y  interwoven 
w i t h  t h e  h i s t o r y  of t h e  United Kingdom over  t h e  l a s t  600 
y e a r s .  We have,  however, a t t e m p t e d  t o  s t a t e  t h e  law as it 
i s  w i t h  as l i t t l e  r e f e r e n c e  as p o s s i b l e  t o  i t s  h i s t o r i c a l  
development.  I n t e r e s t i n g  accounts  o f  t h e  h i s t o r y  a r e  

20 e a s i l y  a v a i l a b l e  i n  t h e  tex tbooks19 and l e g a l  h i s t o r i e s  
and t o  burden t h i s  paper  w i t h  an account ,  however b r i e f ,  o f  
t h e  s p o r a d i c  development of t h i s  branch  of t h e  law would be 
of l i t t l e  a s s i s t a n c e  i n  t h e  t a s k  of  s eek ing  ways i n  which 
it can be improved and modernised.  

19.  See i n  p a r t i c u l a r  R u s s e l l  on Crime (12th  e d . ,  1964) ,  
vo l .  1, p.207; Kenny's O u t l i n e s  of  Cr imina l  Law (19th  
e d . ,  1966) , p.293. 

20. See i n  p a r t i c u l a r  H a l e ' s  P l e a s  of  t h e  Crown, v o l .  1, 
pp.76, 82, 87; Hawkins' P l e a s  of t h e  Crown ( 6 t h  e d . ,  
1788) ,  Book 1, ch. 1 7 ,  p .49;  Coke 's  I n s t i t u t e s ,  P a r t  
111, ch.  1; Stephen ,  A H i s t o r y  of t h e  Criminal  Law o f  
England, v o l .  2 ,  p.241. 

6 



PART 11: TREASON 

A. The P r e s e n t  Law 

1. The Treason Act 1351 

1 2 .  P r i o r  t o  t h e  Treasqn A c t  1351 t h e  l a w  of  t r e a s o n  was 
bo th  u n c e r t a i n  and a r b i t r a r y .  Almost every  of fence  t h a t  was, 
o r  seemed t o  be ,  a breach  of t h e  f a i t h  o r  a l l e g i a n c e  due t o  
t h e  King, was by c o n s t r u c t i o n  and i n t e r p r e t a t i o n  r a i s e d  t o  
t h e  o f f ence  of h i g h  t r e a s o n . ' l  
i n t ended  a s  a c o d i f i c a t i o n  of t h e  common law and i s  based  
on t h e  f e u d a l  and p e r s o n a l  du ty  of  l o y a l t y  of a l l  s u b j e c t s  
t o  t h e  monarch. A s  t h i s  Act i s  s t i l l  t h e  b a s i s  of t h e  law 
of t r e a s o n  we s e t  it out  i n  f u l l ,  i n  Appendix 11, o m i t t i n g  
only those  p a r t s  which have been r epea led .  

The Treason Act 1 3 5 1  was 

2 2  

13.  The heads of t r e a s o n  may be summarised as - 

(1) compassing o r  imagining t h e  dea th  o f  t h e  

(2) v i o l a t i n g  t h e  Sove re ign ' s  w i f e ,  o r  h i s  e l d e s t  
Sovere ign ,  h i s  Queen o r  h i s  e l d e s t  son and h e i r ,  

daughter  unmarr ied o r  t h e  wi fe  of h i s  e l d e s t  
son and h e i r ,  

( 3 )  l evy ing  war a g a i n s t  t h e  Sovere ign  i n  h i s  realm,  
(4) b e i n g  adherent  t o  t h e  Sove re ign ' s  enemies i n  

(5) k i l l i n g  t h e  Chance l lo r ,  T r e a s u r e r  o r  t h e  
h i s  realm,  

Sove re ign ' s  J u s t i c e s ,  i n  t h e i r  p l a c e s  doing 
t h e i r  o f f i c e s .  

S e c t i o n  3 of  t h e  Treason A c t  1 7 0 2  made i t  t r e a s o n  by ove r t  
a c t  t o  a t tempt  t o  dep r ive  OT h i n d e r  t h e  person  nex t  i n  

2 1 .  H a l e ' s  P l e a s  of t h e  Crown, v o l .  1, pp.82-83: s ee  t o o  n.17,  
above . 

2 2 .  We have omi t t ed  c o u n t e r f e i t i n g  t h e  King ' s  s e a l  o r  h i s  money 
and b r i n g i n g  i n  c o u n t e r f e i t  money. These a r e  no  longe r  
t r e a s o n - b v  v i r t u e  of t h e  s t a t u t e s  e n a c t e d  s i n c e  t h e  e a r l y  
p a r t  o f - t k e  1 9 t h  Century.  
1964) , p.208. 

See Russell on Crime (12th  ed: , 
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s u c c e s s i o n  t o  t h e  Crown from succeeding ,  and t h e  Treason 
A c t  1795 confirmed t h a t  it was t r e a s o n  to ' t ompass ,  imagine,  
i n v e n t ,  dev i se  o r  i n t e n d  dea th  o r  d e s t r u c t i o n ,  ... m a i m  
o r  wounding, imprisonment o r  r e s t r a i n t ,  of t h e  person  of . . . 
t h e  King, h i s  h e i r s  and s u c c e s s o r s "  and t o  evidence t h i s  
by any ove r t  a c t  o r  deed. 

1 4 .  Over t h e  y e a r s  t h e  c o u r t s ,  by somewhat s t r a i n e d  
i n t e r p r e t a t i o n s  p a r t i c u l a r l y  of t h e  language of t h e  f i r s t  
and t h i r d  c a t e g o r i e s  of t r e a s o n ,  t ransformed t h e  concept 
of t h e  of fence  from t h a t  founded upon a breach  o f  a f e u d a l  
and p e r s o n a l  duty of l o y a l t y  t o  t h e  r e i g n i n g  monarch23 i n t o  
t h e  modem concept which r ega rds  t r e a s o n  as  "armed r e s i s t a n c e  
made on p o l i t i c a l  grounds t o  t h e  p u b l i c  o rde r  of t h e  realm". 
A s  i t  e x i s t s  today t r e a s o n  s t i l l  r e q u i r e s  a breach  of  a 
du ty  of a l l e g i a n c e ,  b u t  t h i s  may be e i t h e r  a breach  o f  
p e r s o n a l  duty t o  t h e  Sovere ign  o r  a breach  o f  a duty t o  
t h e  c o n s t i t u t i o n a l  system of t h e  realm, which has  i t s  
embodiment i n  t h e  Sovere ign .  The l a t t e r  a spec t  i s  w e l l  
i l l u s t r a t e d  by t h e  I r i s h  case  of E. v. Sheanes2' ,  where it 
was s a i d  by Lord Car l e ton  C . J .  t h a t  compassing and 
imagining t h e  dea th  of t h e  Sovere ign  i n c l u d e d  - 

2 4  

' I , . .  forming c o n s p i r a c i e s  t o  usurp  by f o r c e  and 
i n  de f i ance  of t h e  a u t h o r i t y  of Pa r l i amen t ,  t h e  
government of t h e  kingdom, t o  d e s t r o y  i t s  
c o n s t i t u t i o n  and i n  s o  doing t o  d e s t r o y  t h e  
monarchy ... [ s o  i s ]  h o l d i n g  c o n s u l t a t i o n s  o r  
e n t e r i n g  i n t o  agreement ,  o r  a d v i s i n g ,  s o l i c i t i n g  

23. The Treason Act 1 4 9 5  p r o v i d e d  i n  e f f e c t  t h a t  s e r v i c e  i n  
f ac to  was n o t  t r e a s o n  a g a i n s t  a King 

24 .  Stephen,  General  View of t h e  Cr imina l  Law (1863) ,  p.36. 
2 5 .  (1798) 2 7  S t .  T r .  255, 387. 

war of t h e  King 
de j u r e  . -- 
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o r  persuading  o t h e r s  f o r  any such purposes ,  o r  
a s s e n t i n g  t o  such  purposes  ... t h e  moment t h e  power 
of t h e  government i s  usurped ,  t h e  k i n g  i s  i n  e f f e c t  
deposed; he i s  bound by t h e  duty  of  h i s  s i t u a t i o n  
t o  r e s i s t  such  a t t e m p t s ,  even a t  t h e  p e r i l  of h i s  
l i f e ,  and s e v e r a l  a c t s  which I have mentioned 
whereby h i s  l i f e  may be endangered,  have been deemed 
under t h e  sound c o n s t r u c t i o n  of t h e  s t a t u t e s ,  and 
upon p r i n c i p l e s  o f  s u b s t a n t i a l  p o l i t i c a l  j u s t i c e  
ove r t  a c t s  of compassing h i s  dea th ."  

(a )  Compassing t h e  King 's  dea th  

15.  The f i r s t  head of t r e a s o n  i s  compassing t h e  dea th  
of t h e  King o r  h i s  h e i r .  I n s o f a r  as t h i s  r e l a t e s  t o  t h e  
p h y s i c a l  dea th ,  as  opposed t o  t h e  p o l i t i c a l  dea th  of t h e  
Sovere ign ,  t h e  persons  p r o t e c t e d  by t h e  s t a t u t e  a r e  t h e  
Sovere ign ,  whether  King o r  Queen, who i s  Sovere ign  i n  f a c t  
f o r  t h e  t ime be ing ,26  t h e  wi fe  of a r e i g n i n g  King, and 
t h e  e l d e s t  son and h e i r  of a r e i g n i n g  Sovere ign ,  whether  
King o r  Queen. I t  seems t h a t  t h e  conso r t  of a r e i g n i n g  
Queen i s  n o t  i n c l u d e d  among t h e  persons  p r o t e c t e d , "  and 
a s p e c i a l  s t a t u t e  was e n a c t e d  a f t e r  t h e  marr iage of  Queen 
Mary t o  King P h i l i p  of  Spain i n  1 5 5 4  e x t e n d i n g  t r e a s o n  t o  
t h e  compassing of t h e  dea th  of  King P h i l i p .  

16.  The o f fence  l i e s  i n  "compassing o r  imagining" dea th  
b u t  t h e  l a w  r e q u i r e s  an o v e r t  a c t  b e f o r e  t h e  o f f ence  i s  
e s t a b l i s h e d . "  
may be found i n  t h e  a c t u a l  k i l l i n g  of t h e  Sovereign.  Thus 

2 6 .  Treason A c t  1 4 9 5 .  

This  may l i e  i n  t h e  forming of a p l o t ,  o r  i t  

2 7 .  Ha le ' s  P l eas  of t h e  Crown, v o l .  1, p.106;  Coke's 
I n s t i t u t e s ,  v o l .  3 ,  ch. 1, p . 6 ,  Hawkins' P l m  t h e  
Crown, v o l .  1, p.53,  s . 2 0 .  

28. E. v. This t lewood (1820) 33 S t .  T r .  681. 
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t h e  a c t u a l  k i l l i n g  of t h e  King i s ,  s t r i c t l y ,  no  more than  t h e  
ove r t  a c t  by which t h e  compassing of h i s  dea th  i s  e s t a b l i s h e d ,  
and i t  was t h e r e f o r e  f o r  compassing t h e  King 's  dea th  t h a t  
t h e  twenty-nine r e g i c i d e s  of Char les  I were i n d i c t e d .  29 

1 7 .  We have r e f e r r e d  i n  paragraph  1 4  t o  t h e  manner i n  
which a c t s  of s u b v e r s i o n  of t h e  c o n s t i t u t i o n  have been 
brought  w i t h i n  t h e  head  of t r e a s o n  r e l a t e d  t o  compassing 
t h e  dea th  of t h e  Sovere ign .  Thus it has been h e l d  t h a t  an 
a c t  t o  end only t h e  King ' s  p o l i t i c a l  l i f e  i s  now covered 
by t h e  d e f i n i t i o n .  An a t t empt  t o  r a i s e  a r e b e l l i o n  a g a i n s t  
t h e  King 's  power i n  an e a r l y  Canadian colony has  been h e l d  
t o  amount t o  a compassing of h i s  dea thY3 '  as has  t h e  ove r t  
a c t  o f  i n c i t i n g  f o r e i g n e r s  t o  invade  t h e  kingdom.31 
n a t u r e  of t h e  "over t  act" is d e a l t  w i t h  i n  paragraph  31  
be low. 

The 

(b) V i o l a t i o n  of t h e  King 's  conso r t  

18.  Under t h e  second head t h e  v i o l a t i o n  of t h e  King ' s  
c o n s o r t ,  e l d e s t  daughter  unmarr ied o r  t h e  wi fe  of t h e  
King 's  son and h e i r  i s  t r e a s o n .  This  a r e a  of t h e  law 
r e c e i v e s  s c a n t  t r e a t m e n t  i n  modern c r i m i n a l  law tex tbooks  , 32 

~~~ ~~ 

29. R u s s e l l  on Crime (12th  e d . ,  1964) ,  v o l .  I ,  p .211,  and 

30. E. v. Maclane (1797) 26 S t .  T r .  7 2 1 .  
31. Hense (1758) 1 Bur r ,  642. Under s . 3  of t h e  Treason 

see  t h e  cases  t h e r e  c i t e d .  

F&& A c t  1848 o f f e n c e s  of  d e p r i v i n g  t h e  Sovereign of 
t h e  s t y l e ,  honour e tc .  of t h e  Crown and of i n c i t i n g  any 
f o r e i g n e r  t o  invade have been c r e a t e d .  

32. Smith and Hogan, Cr imina l  Law (3 rd  e d . ,  1973) , p.640,  
s e t  o u t  t h i s  head ol: t r e a s o n ,  b u t  do n o t  t r e a t  i t  f u r t h e r .  
H a r r i s ' s  Cr imina l  Law (22nd ed .  , 1973) , p. 123 s e t s  ou t  
t h e  heading  i n  a f o o t n o t e  having  i n  t h e  t e x t  r e f e r r e d  
t o  it as  a c o l o u r f u l  anachronism. 
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and i s  n o t  accorded much c o n s i d e r a t i o n  by Coke o r  Hale .  33 

V i o l a t i o n  c o n s t i t u t e s  t r e a s o n  even though t h e  l a d y  c o n s e n t s ,  
and t h e  c o n s e n t i n g  c o n s o r t  i s  h e r s e l f  g u i l t y  of t r e a s o n ,  
a s  i n  t h e  cases  of  Ann Boleyn and Kather ine  Howard. I t  may 
a l s o  be  t h a t  consent  t o  v i o l a t i o n  by t h e  w i f e  of t h e  King 's  
son and h e i r  may be t r e a s o n  i n  h e r .  34 

(c)  Lelvying of  war 

1 9 .  Under t h e  t h i r d  head,  it i s  t r e a s o n  t o  l e v y  war 
a g a i n s t  t h e  King i n  h i s  realm.  The l e v y i n g  of war has  
been wide ly  i n t e r p r e t e d  by t h e  c o u r t s  and a l e a d i n g  tex tbook 
summarises t h e  e f f e c t  of  t h e  d e c i s i o n s  as fo l lows35 - 

" 'War ' ,  h e r e , i s  n o t  l i m i t e d  t o  t h e  t r u e  'war' o f  
i n t e r n a t i o n a l  l a w ,  b u t  w i l l  i n c l u d e  any f o r e s e e a b l e  
d i s t u r b a n c e  t h a t  i s  produced by a c o n s i d e r a b l e  
number of p e r s o n s ,  and i s  d i r e c t e d  a t  some purpose 
which i s  n o t  of  a p r i v a t e  b u t  o f  a ' g e n e r a l '  
c h a r a c t e r ,  e . g .  t o  r e l e a s e  t h e  p r i s o n e r s  i n  a l l  
t h e  g a o l s .  I t  i s  n o t  e s s e n t i a l  t h a t  t h e  o f f e n d e r s  
s h o u l d  be i n  m i l i t a r y  a r r a y  o r  be  armed w i t h  
m i l i t a r y  weapons. I t  i s  q u i t e  S u f f i c i e n t  i f  t h e r e  
be  assembled a l a r g e  body of men who i n t e n d  t o  debar  
t h e  government from t h e  f r e e  e x e r c i s e  of i t s  
l a w f u l  powers and a r e  ready t o  r e s i s t  w i t h  v i o l e n c e  
any oppos i t ion" .  

A s i m i l a r  p o i n t  i s  made more s t r o n g l y  by hawk in^.^^ 
i t  is  c l e a r  from t h e  d i r e c t i o n  t o  t h e  j u r y  i n  E. v.  Dowling 
t h a t  it is  n o t  n e c e s s a r y  t h a t  t h o s e  assembling "should be  
in  any m i l i t a r y  a r r a y ,  o r  w i t h  any m i l i t a r y  d i s c i p l i n e  o r  
m i l i t a r y  arms, o r  w i t h  m i l i t a r y  banners" .  I n  E. v. 

F u r t h e r ,  
37 

33. Coke's I n s t i t u t e s ,  P a r t  111, ch. 1, p . 9 ;  H a l e ' s  P l e a s  
of  t h e  Crown, v o l .  1, pp.128-129. 

34. Coke's I n s t i t u t e s ,  P a r t  111, ch. 1, p.9.  
35. Kenny's O u t l i n e s  o f  Cr imina l  Law (19th  e d . ,  1966) ,  p.398. 
36. Hawkins' P l e a s  of  t h e  Crown ( 6 t h  e d . ,  1788) ,  Book 1, ch. 

1 7 ,  s . 2 5 :  'I... t h o s e  who make an i n s u r r e c t i o n  i n  o r d e r  t o  
r e d r e s s  a p u b l i c  g r i e v a n c e  ... and of  t h e i r  own a u t h o r i t y  
a t tempt  w i t h  f o r c e  t o  r e d r e s s  i t ,  a r e  s a i d  t o  levy  war 
a g a i n s t  t h e  k i n g ,  a l though t h e y  have no d i r e c t  des ign  
a g a i n s t  h i s  p e r s o n ,  i n  as much as t h e y  i n c i d e n t a l l y  
invade h i s  p r e r o g a t i v e . ' '  

3 7 .  (1848) 7 S t .  T r .  ( N . S . )  381 a t  p.460. 
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Gal lagher38  t h r e e  members of t h e  Fenian Brotherhood were 

t h e  Queen; t h e i r  i n t e n t i o n  was t o  d e s t r o y  p u b l i c  b u i l d i n g s  
by n i t r o - g l y c e r i n e  and o t h e r  exp los ions  i n  o r d e r  t o  produce 
" the  freedom of  I r e l a n d  by f o r c e  alone".  Although t h e y  
were only charged w i t h  t r e a s o n  f e lony  it i s  c l e a r  t h a t  they  
were e q u a l l y  g u i l t y  of  t r e a s o n .  

\ found g u i l t y  o f  t h e  t r e a s o n  f e lony  of l evy ing  war a g a i n s t  

39 

(d) Adhering t o  t h e  King ' s  enemies 

20. Under t h e  f o u r t h  head  it is t r e a s o n  t o  be adherent  
t o  t h e  King ' s  enemies i n  h i s  rea lm,  g i v i n g  them a i d  o r  
comfort  i n  t h e  realm o r  e l sewhere .  This  form of  t r e a s o n  
i s  perhaps t h e  most impor t an t ,  i f  only because of  t h e  
r e l i a n c e  on i t  i n  each of  t h e  l a s t  two major wars i n  t h e  
well-known cases  of E. v.  Casement4' and Joyce v .  D i r e c t o r  
of P u b l i c  P r o s e c u t i o n s . 4 1  
impor tan t  a spec t  of t h e  law of t r e a s o n .  

Each of t h e s e  cases  s e t t l e d  an 

2 1 .  I n  E. v. Casement i t  was s e t t l e d  t h a t  adher ing  t o  t h e  
King 's  enemies o u t s i d e  t h e  realm i s  t r e a s o n a b l e .  In  t h a t  
case  t h e  defence s u b m i t t e d  t h a t  t h e  ind ic tment  s h o u l d  be 
quashed on t h e  ground t h a t  i t  d i s c l o s e d  no  o f fence  known 
t o  Eng l i sh  law, s i n c e  adherence t o  t h e  King 's  enemies w i t h o u t  
t h e  realm was n o t  an o f f ence  a g a i n s t  t h e  Treason Act 1351. 42 

38. (1883) 1 5  Cox C . C .  291. 
39. See f u r t h e r  p a r a s .  38-40 below. I t  w i l l  t h e r e  be seen  

t h a t  t r e a s o n  f e lony  under  t h e  Treason Felony Act 1848 
inc ludes  t h e  compassing of war. High t r e a s o n  r e q u i r e s  
the  a c t u a l  l evy ing  of war: Coke's I n s t i t u t e s ,  Par t  
111, ch. 1, p.9.  

40. [1917] 1 K . B .  98 ;  s e e  t o o  E. v. Lynch [1903] 1 K . B .  444. 
4 1 .  [1946] A . C .  347. 
4 2 .  I t  was argued t h a t  i n  t h e  passage  " i f  a man . . . be  

adherent  t o  t h e  King 's  enemies i n  h i s  realm,  g i v i n g  t o  
them a i d  and comfort  i n  t h e  rea lm,  o r  e l sewhere ,"  t h e  
word "elsewhere" a p p l i e d  only t o  t h e  l o c a t i o n  of g iv ing  
a i d  o r  comfor t ,  and n o t  a l s o  t o  b e i n g  adhe ren t .  
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I n  d e a l i n g  w i t h  t h a t  p o i n t  Lord Reading C . J .  s a i d  "as t h e  
o f f ence  i s  t h a t  of  adher ing  t o  t h e  King ' s  enemies ,  i f  t h e  
words ' o r  e l sewhere '  do n o t  apply  t o  t h e  adhe r ing ,  t hen  t h e  
con ten t ion  of t h e  defence would be r i g h t " . 4 3  He s t r e s s e d  
t h a t  t h e  Court  had t o  cons t rue  t h e  words of  t h e  s t a t u t e  
"now some f i v e  hundred and s i x t y  y e a r s  o l d ,  w i t h o u t  
r e f e r e n c e  t o  commas o r  b r a c k e t s ,  b u t  merely looking  t o  t h e  
language".  4 4  
s e r i o u s  of  a l l  c r imina l  o f f ences  s h o u l d  t u r n  on t h e  
c o n s t r u c t i o n  of language some 600 y e a r s  o l d ,  which i s  
b o t h  obscure and d i f f i c u l t .  

C l e a r l y  it i s  u n s a t i s f a c t o r y  t h a t  t h e  most 

2 2 .  I n  Joyce45 it w a s  h e l d  t h a t  an a l i e n  abroad 
could  s t i l l  be g u i l t y  of t r e a s o n  provided  he was e n j o y i n g  
t h e  p r o t e c t i o n  of t h e  Crown a t  t h e  t ime he adhered t o  t h e  
enemy. Joyce was n o t  a B r i t i s h  s u b j e c t ;  though he had 
l i v e d  i n  England f o r  many y e a r s ,  he was an American c i t i z e n  
having  been born  i n  New York of a n a t u r a l i s e d  American. 
He w a s ,  however, t h e  h o l d e r  of a B r i t i s h  p a s s p o r t  which he 
f i r s t  a p p l i e d  f o r  i n  1933. H i s  a p p l i c a t i o n  forms s t a t e d  
f a l s e l y  t h a t  he was a B r i t i s h  s u b j e c t  born i n  County 
Galway, I r e l a n d .  A f i v e - y e a r  p a s s p o r t  was i s s u e d  t o  him 
and t h i s  was renewed f o r  a p e r i o d  o f  one y e a r  i n  1938 and f o r  
a f u r t h e r  y e a r  from 1 J u l y  1939 and on each occas ion  Joyce 
r e p e a t e d  t h e  d e c l a r a t i o n  t h a t  he was a B r i t i s h  s u b j e c t .  
The p a r t i c u l a r s  of t h e  o f f ence  charged Joyce w i t h  adher ing  
t o  t h e  King 's  enemies ,  g i v i n g  them a i d  and comfort  by 
b r o a d c a s t i n g  t o  t h e  s u b j e c t s  of t h e  King propaganda on 
b e h a l f  o f  t h e  enemy. Joyce was c o n v i c t e d  and appea led  
u n s u c c e s s f u l l y  t o  t h e  Court  o f  Cr imina l  Appeal and t h e  
House of Lords. The main q u e s t i o n  on appea l  was whether  
an a l i e n  once,  b u t  no  l o n g e r ,  r e s i d e n t  w i t h i n  t h e  realm could  
be h e l d  g u i l t y  and c o n v i c t e d  i n  t h i s  count ry  o f  t r e a s o n  i n  

43. [1917] 1 K . B .  98,  1 2 2 .  
44.  Ibid., a t  p.123. 
45 .  [1946] A . C .  347 .  
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r e s p e c t  o f  an a c t  committed by him o u t s i d e  t h e  realm. 46 

The House of Lords h e l d  t h a t  an a l i e n  abroad h o l d i n g  a 
B r i t i s h  p a s s p o r t  e n j o y s  t h e  p r o t e c t i o n  of t h e  Crown and i f  
he i s  adherent  t o  t h e  King 's  enemies he i s  g u i l t y  of  
t r e a s o n ,  s o  long a s  he has  n o t  renounced t h a t  p r o t e c t i o n .  
The d e c i s i o n  of t h e  House of  .Lords h a s  been s e v e r e l y  and 
c o g e n t l y  c r i t i c i s e d  upon s e v e r a l  grounds.  4 7  

Aid and comfort  

23. Cases shaw t h a t  a lmost  any a i d  and comfort  t o  

t h e  enemy may amount t o  adherence.  
from Germany t o  B r i t a i n . 4 8  
s u b j e c t  was h e l d  g u i l t y  of  t r e a s o n  by becoming n a t u r a l i s e d  
i n  an enemy s t a t e  i n  t f i e  of war.  I n  N a t a l  it was h e l d  i n  
1901 t h a t  by s e r v i n g  t h e  Boer f o r c e s  even as  a cook a man 

Joyce b r o a d c a s t  propaganda 
I n  E.  v. LynchY4' a B r i t i s h  

gave them a i d  and comfort .  50 . 

. .  E q i + e i  . r-. 

,I Y . t  

2 4 .  T%e'heanitfg of  'kn%mYes" h e r e  i s  t o  be t a k e n  i n  t h e  
s t r i c t  st'nse which i n t e ' r n a t i o n a i  law g i v e s  t h e  word and 
depends upon t h e  e x i s t e n c e  o f  a s t a t e  of war.51 Whether a 
s t a t e  of war e x i s a s  between t h e  B r i t i s h  Government and any 

46 .  [1946] A . C .  347, 364, Ldrd  J o w i t t  L . C .  
4 7 .  G . L .  Wi l l iams ,  "The C o r r e l a t i o n  of  A l l e g i a n c e  and 

, .-a. $., , I . ' 

Protect, ion",  (1948) 10 C I L . J .  5 4 ;  W.L. Walker i n  
P i t t  Cobbett ' .s  Cases o n > I n t e r n a t i o n a l  Law ( 6 t h  ed . )  , 
pp.199-201; Biggs ,  "Treason and t h e  T r i a l  of  Wil l iam 
Joyce",, (1947) 7 Toronto L . J .  162;  s e e  t o o  T r i a l  of 
Willi,m Joyce , Notable  B r i t i s h  T r i a l s ,  pp. 35-36. 

48. Joyce v.  D.P.P. [1946] A . C .  347. 
49. [1903] 1 K . B .  444. 
50.  See 'k.+y'.s, O p t l i n e s  qf,,Crimiqal Law (19th  ed .  , 1966) , 

a t  p. , n .  5 .  

5 1 .  Kenny's O u t l i n e s  of- ,Crimihal  Law ( 1 9 t h  ed.  , 1966) , p.339: 
t h i s ,  of c o u r s e ,  i s  n o t  t h e  . p o s i t i o n  i n  r e g a r d  t o  t h e  
l e v y i n g  of war which c o n s t i t u t e s  t r e a s o n  as  d i s c u s s e d  i n  ~ 

p a r a .  1 9 ,  above. 
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o t h e r  s t a t e  and, i f  s o ,  when it began,  is  a f a c t  of s t a t e .  
The c o u r t s  t a k e  j u d i c i a l  n o t i c e  of f a c t s  of s t a t e  and, i n  
any case  of u n c e r t a i n t y ,  s eek  in fo rma t ion  from a S e c r e t a r y  
of S t a t e .  Informat ion  s o  r e c e i v e d  i s  conc lus ive .  5 2 .  

( e )  Other  forms of t r e a s o n  

2 5 .  I t  i s  t r e a s o n  t o  k i l l  t h e  Chance l lo r ,  T r e a s u r e r  o r  
any of t h e  King 's  judges "being i n  t h e i r  p l a c e s  doing t h e i r  
o f f i c e s . "  I t  i s  a l s o  t r e a s o n  t o  a t tempt  by o v e r t  a c t  t o  
p reven t  t h e  s u c c e s s i o n  t o  t h e  Crown of such person  a s  by 
v i r t u e  of t h e  Act of Se t t l emen t  i s  e n t i t l e d  t o  succeed  
t h e r e t o .  There i s  no modem i n s t a n c e  of a p r o s e c u t i o n  f o r  
e i t h e r  of t h e s e  forms of  t r e a s o n .  The former would today 
undoubtedly be charged a s  murder. 

( f )  The mental  e lement  

26 .  The q u e s t i o n  of t h e  menta l  e lement  i n  t r e a s o n  a r i s e s  
p r i n c i p a l l y  i n  r e l a t i o n  t o  t h e  f o u r t h  ca t egory  of  o f f e n c e ,  
namely, adher ing  t o  t h e  King ' s  enemies ,  g i v i n g  them a i d  and 
comfort .  
which concerned t h e  German consu l  i n  Sunder land ,  a n a t u r a l i s e d  
B r i t i s h  s u b j e c t . .  On 5 t h  August 1 9 1 4  he endeavoured t o  
p rocure  two German s u b j e c t s  t o  l eave  England f o r  Germany 
t h e r e  t o  e n t e r  t h e  m i l i t a r y  s e r v i c e  of Germany. The 
accused ' s  defence was, f i r s t ,  t h a t  he d i d  n o t  know war had 
been d e c l a r e d  (on which t h e  jury found a g a i n s t  him) and, 
secondly ,  t h a t  i n  a s s i s t i n g  German s u b j e c t s  t o  r e t u r n  t o  
t h e i r  coun t ry ,  h i s  i n t e n t i o n  was n o t  i n  any way t o  i n j u r e  
England ' s  i n t e r e s t s  b u t  merely t o  c a r r y  o u t  h i s  duty as a 
consul  i n  accordance w i t h  h i s  i n s t r u c t i o n s .  I n  p a r t i c u l a r  
he s a i d  he thought  t h a t  t h e r e  was a r u l e  of i n t e r n a t i o n a l  law 

The i s s u e  a r o s e  f i r s t  i n  E. v. f i l e r s s 3 ,  a case 

52. E. v. B o t t r i l l  Ex a r t e  Kuechenmeister [1947] K.B. 4 1 ;  
and s e e  g e n e r a i l y  ~ i % . s b u r y ' s  Laws of England ( 4 t h  ea . )  , 
vo l .  1 7  (Evidence) p a r a .  106. 

53. [1915] 1 K.B. 616.  
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which gave a margin of t ime t o  s u b j e c t s  of t h e  count ry  w i t h  
whom we were a t  war t o  r e t u r n  home. That such  a b e l i e f  might 
have been reasonable  was borne ou t  by an Order i n  Council  
which al lowed German s u b j e c t s  t o  d e p a r t  w i t h o u t  pe rmi t s  
from c e r t a i n  approved p o r t s  up t o  1 1 t h  August.  I t  was n o t  
l e f t  t o  t h e  j u r y  t o  dec ide  whether  t h e  accused was a c t u a t e d  
by t h e  i n t e n t i o n ,  and had  t h e  purpose ,  of a i d i n g  and 
comfort ing t h e  King ' s  enemies ,  and t h e  appea l  a g a i n s t  c o n v i c t i o n  
was al lowed on t h a t  ground. 

27 .  This  case  has  been i n t e r p r e t e d  as  i n t r o d u c i n g  motive 
a s  a r e l e v a n t  f a c t o r  i n  d e c i d i n g  c r i m i n a l  l i a b i l i t y  i n  
t r e a s o n , 5 4  and has  been c r i t i c i s e d  on t h a t  account .55  
would seem t h a t  t h e  c o u r t  a c c e p t e d  t h e  a p p e l l a n t ' s  
con ten t ion  t h a t  he b e l i e v e d  h i s  a c t s  were and, i n  
t r y i n g  t o  m i t i g a t e  t h e  s e v e r i t y  of  t h e  r u l e  t h a t  ignorance  
of t h e  law i s  no  de fence ,  t h e  cour t  found a b a s i s  f o r  a l lowing  
t h e  appea l  by i n t r o d u c i n g  t h e  concept  of  motive.  We b e l i e v e  

I t  

54. 

55. 

56. 

"I t  cannot be doubted t h a t  h i s  i n t e n t i o n  and purpose i n  
doing t h e  a c t s  were m a t e r i a l  t o  t h e  i s s u e  b e f o r e  t h e  
j u r y .  Unless t h e  j u r y  were s a t i s f i e d  t h a t  h i s  i n t e n t i o n  
and purpose i n  a c t i n g  as  he d i d  were e v i l ,  . . . ,and 
t h a t  he was i n t e n d i n g  t o  a i d  and comfort  t h e  King's 
enemies and d i d  t h e s e  a c t s  w i t h  t h a t  o b j e c t ,  t h e y  could  
n o t  f i n d  him g u i l t y  of t h e  a c t  charged": per Lord Reading 
a t  p.625. 
Smith and Hogan, Cr imina l  Law ( 3 r d  e d . ,  1973) , pp. 43-44; 
P r o f e s s o r  Kenny, " I n t e n t i o n  and Purpose",  (1915) 31  
L .Q.R .  299. Another s p e c i a l  case  a rose  i n  R. v. S teane  
[19471 K.B. 997. a Drosecut ion  under  t h e  DeTence (Genera l )  
Regula t ions  1939, i n  which the defendant  was charged wi th  
b r o a d c a s t i n g  f o r  t h e  German B r o a d c a s t i n g  Se rv ice  w i t h  
i n t e n t  t o  a s s i s t  t h e  enemy. H i s  defence was t h a t  h e  
a c t e d  under  p r e s s u r e  of s e v e r e  p e r s o n a l  v i o l e n c e  and of 
t h r e a t s  t o  h i s  f ami ly  and w i t h  a view t o  s a v i n g  h i s  
fami ly  from confinement i n  a c o n c e n t r a t i o n  camp. I t  
was h e l d  t h a t  i n  t h e s e  c i rcumstances  t h e  i n f e r e n c e  could  
n o t  be drawn t h a t  t h e  defendant  i n t e n d e d  t h e  n a t u r a l  
consequence of h i s  a c t  (namely a s s i s t a n c e  of t h e  enemy) 
merely from t h e  f a c t  t h a t  he d i d  i t .  
P r e v i o u s l y  i n  argument Lord Reading a t  p .622 s a i d  on 
b e h a l f  o f  t h e  cour t  "We a r e  a l l  of op in ion  t h a t  t h e r e  
was ev idence  on which a j u r y  could  f i n d  t h a t  t h e  a p p e l l a n t  
knew of t h e  d e c l a r a t i o n  of wart ' .  Hence t h e  on ly  defence 
open t o  t h e  a p p e l l a n t  was t h a t  he b e l i e v e d  h i s  a c t i o n s  
were l awfu l .  
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t h i s  was an u n s a t i s f a c t o r y  way i n  which t o  d e a l  w i t h  t h e  
problem f a c i n g  t h e  c o u r t  and t h i n k  t h a t  some confus ion  has  
been al lowed t o  develop i n  t h i s  a r e a  of  t h e  law. Perhaps 
t h i s  can b e s t  be i l l u s t r a t e d  by c o n t r a s t i n g  t h i s  judgment 
of Lord Reading w i t h  t h a t  i n  Casement 's  appea l  where t h e  
motive argument was pu t  and r e j e c t e d .  

28. The defence i n  E, v. Casement argued s t r e n u o u s l y  t h a t  
Casement 's  motive i n  seek ing  t o  r e c r u i t  B r i t i s h  s u b j e c t s  
who were p r i s o n e r s  of war i n  Germany t o  j o i n  an I r i s h  
Brigade t o  be equipped  by Germany was t o  a s s i s t  I r e l a n d  and 
n o t  Germany. I t  was contended t h a t  t h e  j u r y  had  t o  be 
s a t i s f i e d  t h a t  it was Casement 's  i n t e n t i o n  t o  use t h e  I r i s h  
Brigade f o r  t h e  purpose of f i g h t i n g  Germany's b a t t l e  a g a i n s t  
England.57 Lord Reading i n  summing up t o  t h e  j u r y ' e x p l a i n e d  
t h a t  a man's i n t e n t i o n s  were t o  be g a t h e r e d  from h i s  a c t s ,  
and t h a t  he was presumed t o  i n t e n d  t h e  n a t u r a l  consequences 
of h i s  a c t s ;  b u t  u l t i m a t e l y  it was f o r  t h e  j u r y  t o  dec ide  
whether  h i s  i n t e n t i o n  had been t o  a s s i s t  t h e  enemy. 
Although t h e  terms of t h e  d i r e c t i o n  t o  t h e  j u r y  seem t o  
imply t h a t  t h e  presumption t h a t  a p e r s o n  i n t e n d s  t h e  n a t u r a l  
consequences o f  h i s  a c t s  i s  a r e b u t t a b l e  one, it c e r t a i n l y  
l eaves  n o  room f o r  g iv ing  weight  t o  motive as  a f a c t o r  
t h a t  can o v e r r i d e  a p e r s o n ' s  i n t e n t i o n  as  g a t h e r e d  from h i s  
a c t s .  

58 

2 9 .  These d e c i s i o n s  must now be r ead  i n  t h e  l i g h t  of t h e  
Criminal  J u s t i c e  Act 1967, s e c t i o n  8 of which p rov ides  - 

"a c o u r t  o r  j u r y ,  i n  de te rmining  whether  a person  
has  committed an o f f e n c e ,  - 

57. See T r i a l  o f  Roger Casement, Notable  B r i t i s h  T r i a l s  

58. Ibid., a t  pp. 184-185. 
(1917) (ed .  by G . H .  K n o t t ) ,  p.160. 
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I 
s h a l l  n o t  be bound i n  l a w  t o  i n f e r  t h a t  he  
i n t e n d e d  o r  foresaw a resu l t  of  h i s  a c t i o n s  
by reason  only of  i t s  b e i n g  a n a t u r a l  and 
probable  consequence of t hose  a c t i o n s  ; b u t  

s h a l l  dec ide  whether  he d i d  i n t e n d  o r  f o r e s e e  
t h a t  r e s u l t  by r e f e r e n c e  t o  a l l  t h e  ev idence ,  
drawing such  i n f e r e n c e s  from t h e  ev idence  as  
appear  p r o p e r  i n  t h e  c i rcumstances .1 '  

I t  fo l lows  t h a t  i n  r e g a r d  t o  adher ing  t o  t h e  King ' s  enemies 
t h e  p r e s e n t  law r e q u i r e s  an i n t e n t i o n  t o  a i d  an enemy 
c o n t r a r y  t o  t h e  de fendan t ' s  du ty  o f  a l l e g i a n c e ,  and t h a t  
t h i s  i n t e n t i o n  i s  t o  be proved on a s u b j e c t i v e  b a s i s .  

(g) Overt  a c t  n e c e s s a r y  

30. While t h e  d e c i s i o n s  of t h e  c o u r t s  ex tended  t h e  
d e f i n i t i o n  of t r e a s o n ,  t h e y  have a l s o  tended  t o  r e s t r i c t  
t h e  p r a c t i c a l  a p p l i c a t i o n  of t h e  d e f i n i t i o n  by i n s i s t i n g  
t h a t  an ove r t  a c t  i s  a n e c e s s a r y  element  i n  t h e  crime of 
t r e a s o n .  The words,  "and t h e r e o f  be proveably  a t t a i n t e d  
of open deed [i.e. o v e r t  a c t ]  by t h e  people  
cond i t ion"  a p p e a r i n g  a f t e r  t h e  d e f i n i t i o n  of "being 
adherent  t o  t h e  King ' s  enemies" have been h e l d  t o  apply  
t o  every  ca t egory  of  t r e a s o n .  

of t h e i r  

59 

31. The n a t u r e  of t h e  o v e r t  a c t  n e c e s s a r y  t o  e s t a b l i s h  
t h e  offence of t r e a s o n  has  been wide ly  de f ined  as "any a c t ,  
measure,  course  or means whatever  done, t aken ,  used ,  o r  
a s s e n t e d  t o ,  f o r  t h e  purpose  of e f f e c t i n g  a t r a i t o r o u s  
i n t e n t i o n , "  and,  more t e r s e l y ,  a s  ''any act m a n i f e s t i n g  t h e  
c r i m i n a l  i n t e n t i o n  and t end ing  towards t h e  accomplishment 
o f  t h e  c r i m i n a l  ob jec t . "60  

59 .  H a l e ' s  P l eas  of t h e  Crown v o l .  1, p.108. 
60. Kenny's t h t l i n e s  o f  Cr imina l  Law (19th  e d . ,  1966) ,  p.396. 
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I n  Lord P r e s t o n ' s  case61 it  was h e l d  t h a t  h i r i n g  a s h i p  
f o r  t h e  conveyance of t r e a s o n a b l e  papers  t o  an enemy 
government was such  an a c t ;  and t h e  c o l l e c t i n g  of 
i n fo rma t ion  f o r  t h e  use of t h e  King ' s  enemies ,  though n e v e r  
s e n t  t o  them, amounts t o  a s u f f i c i e n t  ove r t  a c t , 6 2  as  does 
a conspi racy  t o  commit t r e a s o n  under  t h e  f i r s t  ca tegory .  63 

Spoken words may amount t o  a s u f f i c i e n t  o v e r t  a c t  i f  they  
a r e  n o t  s imply loose  words,  spoken w i t h o u t  r e l a t i o n  t o  
any act o r  p r o j e c t  b u t  h e l p  t o  c a r r y  forward ,  o r  a r e  
connected wi th ,conduct  which c a r r i e s  forward t h e  i n t e n t i o n  
they  e x p r e s s . 6 4  
of words can amount t o  a s u f f i c i e n t  o v e r t  a c t  o r  whether  
p u b l i c a t i o n  i s  n e c e s s a r y .  

I t  i s  u n c e r t a i n  whether  t h e  mere w r i t i n g  

65 

32. I t  w i l l  be seen  from t h e  l a s t  paragraph  t h a t  t he  ove r t  
a c t  n e c e s s a r y  t o  c o n s t i t u t e  t h e  a c t u s  r eus  of  t r e a s o n  i s  no t  
s u b j e c t  t o  any r e s t r i c t i o n s  as t o  p r o x i m i t y  o r  u n e q u i v o c a l i t y  
such as  d e l i m i t  t h e  a c t u s  reus  r e q u i r e d  b e f o r e  an a t tempt  
a t  crime is  e s t a b l i s Z ' T h i s  i s  perhaps  more c l e a r l y  
seen  from t h e  words of Lord Reading C. J . ,  who s a i d  i n  h i s  
d i r e c t i o n  t o  t h e  j u r y  i n  E. v.  Casement67 - 

61. 
62. 
63. 
64. 

65. 

66. 

67. 

(1691) 1 2  S t .  T r .  646. 
- R. v .  Delamotte (1781) 2 2  S t .  T r .  808. 
- R. v. Langhorn (1679) 7 S t .  T r .  ( N . S . )  417 a t  p.463. 
R. v .  Charnoch (1694) 2 Sa lk .633 .  See a l s o  R. 'v. 
Despard (183 0) 28 S t .  T r .  346, where Lord ElTenborough 
C.J.  s t a t e d  t h a t ,  i f  words a r e  spoken a t  t r e a s o n a b l e  
meet ings h e l d  f o r  t h e  purpose  of forwarding  des igns  of 
a t r e a s o n a b l e  n a t u r e ,  and a d d r e s s e d  t o  persons  w i t h  an 
i n t e n t  t o  e x c i t e  o r  confirm them i n  t r e a s o n a b l e  measures ,  
t hen  such words a r e  undoubtedly o v e r t  a c t s  of  t r e a s o n .  
See as  t o  w r i t t e n  words g e n e r a l l y  Kenny's Ou t l ines  o f  
Cr imina l  Law, (19 th  ed . ,  1966) ,  p.397. 
See Working Paper  No. 50 ,  " Inchoate  Offences" ,paras .  
68-73. 
The T r i a l  o f  Roger Casement, Notable  B r i t i s h  T r i a l s  
(1926) (ed .  by G.H. Knott), p .183.  
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"Overt a c t s  a r e  such a c t s  as  m a n i f e s t  a c r i m i n a l  
i n t e n t i o n  and t e n d  towards t h e  accomplishment o f  
t h e  c r i m i n a l  o b j e c t .  They a r e  a c t s  by which t h e  
purpose i s  m a n i f e s t e d  and t h e  means by which i t  
is  i n t e n d e d  t o  be f u l f i l l e d . "  

(h) Who can commit t r e a s o n  

33. A s  we have p o i n t e d  o u t  i n  paragraphs  1 2  and 1 3  above, 
t h e  o r i g i n a l  b a s i s  o f  t r e a s o n  was t h e  f e u d a l  a l l e g i a n c e  
owed by a v a s s a l  t o  h i s  l o r d .  Despi te  t h e  v a r i o u s  Treason 
Acts which l a y  down what conduct c o n s t i t u t e s  t r e a s o n  t h e  
impor tan t  q u e s t i o n  o f  who owes a l l e g i a n c e  t o  t h e  Crown, and 
s o  can be h e l d  t o  be capable  o f  committing t r e a s o n ,  i s  
determined by t h e  common law. I t  i s  o n l y  a person  who owes 
a l l e g i a n c e  t o  t h e  Crown who can commit t r e a s o n .  Thus when 
a charge o f  a d u l t e r y  was made i n  Par l iament  a g a i n s t  Queen 
C a r o l i n e ,  c o n s o r t  o f  George I V ,  it was p o i n t e d  o u t  t h a t  t h e  
charge d i d  n o t  amount t o  a charge of t r e a s o n .  The a d u l t e r y  
was a l l e g e d  t o  have been committed abroad w i t h  an a l i e n  
(S ignor  Bergami) and ,s ince  h i s  conduct was n o t  t r e a s o n  , t h e r e  
was no t r e a s o n  t o  which t h e  Queen could be s a i d  t o  be  a p a r t y .  

34. The B r i t i s h  N a t i o n a l i t y  Act 1948 and t h e  d e c i s i o n  

- of t h e  House of  Lords i n  t h e  c a s e  of  Joyce  v .  D i r e c t o r  
of  Pub 1 i c  Pros  e c u t  i o n s  68 have produced somewhat 
complicated r u l e s  f o r  d e c i d i n g  whether  a l l e g i a n c e  is  owed 
o r  n o t .  Those r u l e s  a r e  s t a t e d  w i t h  g r e a t  c l a r i t y  i n  Smith 
and Hogan's Cr imina l  Law6' and we do n o t  t h i n k  we can do 
b e t t e r  t h a n  c i t e  i n  f u l l  t h e  passage  from t h e i r  book - 

"4  Who may commit Treason 

a l l e g i a n c e  t o  t h e  Crown a t  t h e  t ime of t h e  a c t  may 
commit t r e a s o n .  I t  fo l lows  t h a t :  

The common law r u l e  i s  t h a t  anyone who owes 

68. [1946] A . C .  347. 
69. (3rd  ed.  1973) ,  a t  p.642. We a r e  i n d e b t e d  t o  t h e  a u t h o r s  

f o r  t h e i r  p e r m i s s i o n  t o  reproduce t h i s  passage .  
20 



(1) B r i t i s h  s u b j e c t s  who a r e  c i t i z e n s  of  t he  
United Kingdom and Colonies ,  who owe a l l e g i a n c e  
wherever  t h e y  may b e ,  may commit t r e a s o n  (under  Engl i sh  

law) i n  any p a r t  of t h e  w 0 r 1 d . l ~  A B r i t i s h  s u b j e c t  
cannot  c a s t  o f f  h i s  a l l e g i a n c e  t o  t h e  Crown i n  t i m e  
o f  war by becoming a n a t u r a l i s e d  c i t i z e n  of an enemy 
s t a t e .  Indeed t h e  a c t  o f  becoming n a t u r a l i s e d  i s  
i t s e l f  an o v e r t  a c t  of t r e a s o n .  1 4  

( 2 )  A B r i t i s h  s u b j e c t  o r  a c i t i z e n  of t h e  
Republ ic  of I r e l a n d  who i s  n o t  a c i t i z e n  of t h e  
United Kingdom and Colonies  may commit t r e a s o n  (under  
E n g l i s h  law) only i f  t h e  a c t  be done i n  t h e  United 
Kingdom or i n  any count ry  of  t h e  Commonwealth which 
i s  n o t  s e l f - g o v e r n i n g ;  u n l e s s  he owes a l l e g i a n c e  
under  t h e  r u l e s  s t a t e d  i n  3(b) and 3 (c )  below. A t  
common law, a l l  B r i t i s h  s u b j e c t s  were governed by 
t h e  r u l e  s t a t e d  i n  paragraph  1, above; bu t  now, by 
s .  3 of t h e  B r i t i s h  N a t i o n a l i t y  Act 1948, a B r i t i s h  
s u b j e c t  who i s  n o t  a c i t i z e n  of t h e  United Kingdom 
and Colonies  i s  n o t  g u i l t y  of an o f f ence  a g a i n s t  
E n g l i s h  l a w  by reason  of anyth ing  done o r  omi t ted  i n  
a f o r e i g n  coun t ry ,  o r  i n  any s e l f - g o v e r n i n g  count ry  
of  t h e  C~mmonwea l th l~  u n l e s s  t h e  a c t  or omission would 
be an offence  a g a i n s t  E n g l i s h  law i f  he  were an a l i e n  
a c t i n g  i n  a f o r e i g n  count ry .  Since a l i e n s  nay no t  
commit t r e a s o n  u n l e s s  they  e i t h e r  a r e  on B r i t i s h  
t e r r i t o r y  a t  t h e  t i m e  of t h e  a c t ,  o r  owe a l l e g i a n c e  
under  3(b)  o r  3 (c )  below, t h e  p o s i t i o n  appears  now 
t o  be as s t a t e d  a t  t h e  beginning  of t h i s  paragraph .  

13. F o r  an examinat ion  of  t h e  p o s i t i o n  i n  Rhodesia 
a f t e r  t h e  U n i l a t e r a l  D e c l a r a t i o n  of Independence, 
s e e  [1966] C r i m .  L.R.  5 and 68. 

1 4 .  Lynch [1903] 1 K . B .  444 .  
15.  A s  s p e c i f i e d  i n  s . l ( 3 )  of t h e  B r i t i s h  N a t i o n a l i t y  

A c t  1948. 



I f  t h e  f a c t s  of  Casement16 were t o  r e c u r  today  
D ,  n o t  b e i n g  a c i t i z e n  o f  t h e  United Kingdom and 
Colonies  would n o t ,  prima f a c i e ,  be g u i l t y  o f  t r e a s o n  
because t h e  a c t s  done would n o t  be an o f f e n c e  a g a i n s t  
E n g l i s h  law i f  done by an a l i e n  i n  Germany. The 
p o s i t i o n  would be t h e  same i f  t h e  a c t s  had been done, 
n o t  i n  Germany, b u t  i n  one of  t h e  independent  c o u n t r i e s  
of t h e  Commonwealth, f o r  example,  Canada. 

( 3 )  An a l i e n ,  even an a l i e n  enemy, may be g u i l t y  
o f  t r e a s o n  i f  he has  a c c e p t e d  t h e  p r o t e c t i o n  of t h e  
Crown, f o r  t h i s  c a r r i e s  w i t h  i t  a c o r r e l a t i v e  duty  o f  
a l l e g i a n c e .  A n  a l i e n  i s  under  t h e  p r o t e c t i o n  of t h e  
Crown: 

(a )  i f  h e  i s  ~ o l u n t a r i l y ~ ~  on B r i t i s h  t e r r i t o r y  
(whether  i n  one of  t h e  independent  c o u n t r i e s  o f  t h e  
Commonwealth o r  n o t )  a t  t h e  t ime of t h e  a c t ,  o therwise  
t h a n  as  a f o r e i g n  d i p l o m a t i c  r e p r e s e n t a t i v e  o r  member 
of an i n v a d i n g  o r  occupying f o r c e : ”  o r  

(b) i f ,  having  been within Br i t i sh  t e r r i t o r y ,  
he l e a v e s  w i t h  a B r i t i s h  p a s s p o r t  which he s t i l l  
p o s s e s s e s  a t  t h e  t ime of t h e  t r e a s o n a b l e  a c t .  

Propos i . t ion  (b) i s  t h e  r a t i o  d e c i d e n d i  o f  Joyce 
v. D i r e c t o r  of P u b l i c  P r o s e c ~ t i o n s ~ ~  where i t  was 
h e l d  immate.ria1 t h a t  D o b t a i n e d  t h e  p a s s p o r t  by f a l s e  
p r e t e n c e s .  The b a s i s  o f  t h e  d e c i s i o n  i s  t h a t  by 
p o s s e s s i o n  of t h e  p a s s p o r t ,  D was enabled  t o  o b t a i n  i n  

1 6 .  [1917] 1 K.B. 98. 
1 7 .  I t  i s  assumed t h a t  a pr i soner -of -war  on B r i t i s h  

t e r r i t o r y  could  n o t  commit t r e a s o n .  
1 8 .  Such an a l i e n ‘ s  du ty  of  a l l e g i a n c e  does n o t  cease  

merely because t h e  p r o t e c t i o n  o f  t h e  Crown i s  
t e m p o r a r i l y  withdrawn owing t o  t h e  occupat ion  by 
t h e  enemy of  t h e  a r e a  i n  which t h e  a l i e n  r e s i d e s :  
De J a g e r  v.  A.-G.of N a t a l ,  [1907] A.C. 326. 



a f o r e i g n  count ry  t h e  p r o t e c t i o n  ex tended  t o  B r i t i s h  
s u b j e c t s :  and, t h e r e f o r e ,  t h a t  he owed a cor responding  
duty o f  a l l e g i a n c e .  I t  was immater ia l  t h a t  he had 
n e v e r  a v a i l e d  h i m s e l f ,  and had  no i n t e n t i o n  of a v a i l i n g  
h i m s e l f ,  of t h e  p r o t e c t i o n  o f  t h e  Crown. I f  he had 
s u r r e n d e r e d  t h e  p a s s p o r t  o r  taken  any o v e r t  s t e p  ( o t h e r  
t han  t h e  act of  t r e a s o n  i t s e l f )  t o  withdraw h i s  
a l l e g i a n c e  , t h i s  would have been e f f e c t i v e ;  b u t  t h e r e  
was no  ev idence  t h a t  he  had  done s o .  20 

(c )  Where an a l i e n  a f t e r  r e s i d i n g  i n  B r i t i s h  
t e r r i t o r y ,  goes abroad w i t h o u t  a B r i t i s h  p a s s p o r t ,  
b u t  l e a v i n g  behind  a fami ly  and " e f f e c t s " ,  h i s  duty 
of a l l e g i a n c e  may cont inue  s o  long  as  h i s  fami ly  and 
e f f e c t s  remain under  t h e  p r o t e c t i o n  o f  t h e  Crown. 
According t o  Foster' ' i t  was s o  r e s o l v e d  by an assembly 
of a l l  t h e  judges  i n  1707, and he and o t h e r  w r i t e r s  
of a u t h o r i t y "  accep t  t h i s  as  l a w .  The r e s o l u t i o n ,  
b e i n g  made e x t r a - j u d i c i a l l y ,  was i n  no  sense  a b i n d i n g  
p r e c e d e n t  ," b u t  , having  been e m p h a t i c a l l y  approved 
by t h e  House of Lords i n  Joyce ,  it must probably  be 
a c c e p t e d  as l a w .  But i t s  e x t e n t  is u n c e r t a i n .  

2 4  'Does ' f a m i l y '  mean wi fe  o r  c h i l d r e n  o r  bo th?  
Does t h e  term i n c l u d e  a wi fe  l i v i n g  a p a r t  from 
h e r  husband by j u d i c i a l  o r  v o l u n t a r y  s e p a r a t i o n ?  

20 .  

2 1 .  
2 2 .  

23. 

2 4 .  

Lord P o r t e r  d i s s e n t e d  on t h e  ground t h a t  t h e  j u r y  
had n o t  been p r o p e r l y  d i r e c t e d  t h a t  t hey  must be 
s a t i s f i e d  t h a t  t h e  p a s s p o r t  remained i n  J o y c e ' s  
p o s s e s s i o n  a t  t h e  r e l e v a n t  d a t e .  
Crown Law,  185. 
Hawkins, 1 P.C. ,  c.2 s .5 ;  E a s t ,  1 P.C.  5 2 ;  C h i t t y  
on t h e  P r e r o g a t i v e s  of t h e  Crown, 1 2 ,  13;  Holdsworth 
i n  Halsbury (2nd ed . )  , Vol. 6 , 146 , n .  ( t )  . 
E n t i c k  v .  Car r in  t o n  (1765) ,  19 S t a t e  T r .  1029 a t  m, p e h d e n .  
Lord J o w i t t  s a i d  h e  regarded  p a r e n t s  o r  b r o t h e r s  o r  
s i s t e r s  as  a f ami ly  f o r  t h i s  purpose :  [1946] A . C .  a t  
p.368. 
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A t  what age ,  i f  any,  do c h i l d r e n  cease  t o  
be long  t o  t h e  f a m i l y ? '  25 

The r e s o l u t i o n  seems t o  have been  l i m i t e d  t o  t h e  
case  where D had h i m s e l f  been i n  B r i t i s h  t e r r i t o r y  and 
i t  could  very  reasonably  be l i m i t e d  t o  t h a t  where D 

26  has  h i s  home i n  t h e  realm a t  t h e  t ime of t h e  act. 

Joyce has  been s e v e r e l y  ~ r i t i c i s e d . ' ~  
no  r i g h t  t o  p r o t e c t i o n  wh i l e  abroad;  t h e r e  was,  a t  
most,  a p o s s i b i l i t y  t h a t  he might have o b t a i n e d  
p r o t e c t i o n  through t h e  p a s s p o r t .  This  makes t h e  
c a p i t a l  o f f ence  t u r n  on t h e  meres t  t e c h n i c a l i t y .  

Joyce had 

2 8. 

~ ~~ ~ 

25. Wil l iams (1948) ,  10 C . L . J .  a t  62. See Re P ( G . E . )  

26. Cf. P i t t  Cobbe t t ' s  Cases on I n t e r n a t i o n a l  Law 
(an i n f a n t ) ,  [1964] 3 A l l  E . R .  977. 

F t h  ed . )  , 199,  200. 
2 7 .  Biggs 'Treason and t h e  T r i a l  o f  Wil l iam Joyce '  

(1947) ,  7 Toronto L . J .  162;  Wi l l iams ,  'The 
C o r r e l a t i o n  of  A l l e g i a n c e  and P r o t e c t i o n '  (1948) 
10 C . L . J .  54;  P i t t  Cobbet t ,  loc. tit. 

s e e  Wil l iams , c i t .  and c f .  Re Mwen a [1960] 
1 Q . B .  2 4 1 ;  

28. On t h e  p o s i t i o n  of B r i t i s h  P r o t e c t e d  Pe r sons ,  

[ s i g n  A l l  E . R .  +' 

( i )  Punishment f o r  t r e a s o n  

35. The mandatory punishment f o r  t r e a s o n  i s  dea th  by 
hanging.70 
execu t ions  t o  t a k e  p l a c e  i n  p u b l i c  s t i l l  ho lds  f o r  t r e a s o n .  

70. Treason Act 1814, s . l .  S e c t .  2 o f  t h e  A c t  which gave t h e  
Crown power t o  o r d e r  e x e c u t i o n  by beheading was r e p e a l e d  
by t h e  S t a t u t e  Law (Repeals)  A c t  1973. 

7 1 .  Sec t .2  o f  t h e  C a p i t a l  Punishment Amendment Act 1868, which 
r e q u i r e s  execu t ions  t o  be w i t h i n  a p r i s o n ,  on ly  a p p l i e s  
t o  murder. 

F u r t h e r ,  t h e  common law r u l e  which pe rmi t s  
7 1  

2 4  



( j )  L i m i t a t i o n  

36. P r o s e c u t i o n  f o r  t r e a s o n  committed in  t h e  United 
Kingdom must be  brought  w i t h i n  t h r e e  y e a r s  from t h e  t ime 
when t h e  o f f e n c e  i s  ~ o m m i t t e d . ~ '  
however, apply  t o  "des igning ,  endeavouring o r  a t t e m p t i n g  
any a s s a s s i n a t i o n  on t h e  body of  t h e  King.1173 
i t  apply  t o  t r e a s o n s  committed abroad o r  on t h e  h i g h  s e a s .  

This  l i m i t a t i o n  does n o t ,  

Nor does 

(k) Procedure 

37. There were o r i g i n a l l y  c e r t a i n  s p e c i a l  r u l e s  of 
procedure  and ev idence  a p p l i c a b l e  t o  t r e a s o n  t r i a l s ,  
p a r t i c u l a r l y  i n  r e g a r d  t o  t h e  quantum of evidence r e q u i r e d .  

7 4  These were g r a d u a l l y  w h i t t l e d  away and it i s  now provided  
f o r  England and Wales t h a t  t h e  procedure  on t r i a l s  f o r  
f o r  t r e a s o n  o r  m i s p r i s i o n  o f  t r e a s o n  s h a l l  be " t h e  same 
a s  t h e  procedure  on t r i a l s  f o r  murder". 

2 .  Treason fe lony  

38. The Treason Act 1795 e x p r e s s l y  recognised  as  
t r e a s o n  compassing o r  i n t e n d i n g  t h e  d e a t h ,  d e s t r u c t i o n ,  
wounding o r  imprisonment of t h e  Sovereign where t h i s  was 
m a n i f e s t e d  by any o v e r t  a c t .  75 

39. The Treason Felony A c t  1848, s e c t i o n  3,makes it  an 
o f f e n c e  t o  compass, imagine,  i n v e n t ,  d e v i s e  or i n t e n d  - 

7 2 .  Treason A c t  1695, s . 5 .  
73. Ibid., s . 6 .  
74 .  Cr imina l  Law A c t  1 9 6 7 ,  s.12(6), which r e p e a l e d  t h e  Treason 

Acts of  1800 and 1945, r e p l a c i n g  them w i t h  a comprehensive 
p r o v i s i o n .  

7 5 .  See p a r a .  13,  above. 
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t o  dep r ive  o r  depose t h e  Sovereign from t h e  
s t y l e ,  honour o r  r o y a l  name of t h e  i m p e r i a l  crown, 
t o  levy war a g a i n s t  t h e  Sovere ign  i n  o r d e r  t o  
compel t h e  Sovere ign  t o  change h e r  measures o r  
counse ls  QT t o  i n t i m i d a t e  o r  overawe e i t h e r  
House of  Pa r l i amen t ,  o r  
t o  move o r  s t i r  any f o r e i g n e r  w i t h  f o r c e  t o  
invade t h e  United Kingdom o r  any of  t h e  
Sove re ign ' s  dominions o r  c o u n t r i e s  under  t h e  
obe isance  of t h e  Sovere ign ,  

and t o  e x p r e s s ,  u t t e r  o r  d e c l a r e  such  by any o v e r t  a c t  o r  
deed. 
i s  imprisonment f o r  l i f e .  

The maximum p e n a l t y  f o r  t h e  o f f ences  under  t h i s  A c t  

40. The 1848 A c t  s p e c i f i c a l l y  p r o v i d e d  t h a t  n o t h i n g  i n  
i t  should  " l e s sen  t h e  f o r c e  of o r  i n  any manner affect  
anyth ing  e n a c t e d  by t h e  Treason Act 1351", and t h e  conduct 
p e n a l i s e d  by t h e  Act can,  t h e r e f o r e ,  s t i l l  be charged as 
t r e a s o n . 7 6  
d i f f i c u l t i e s  a t t e n d a n t  upon a t r i a l  f o r  t r e a s o n  and a l s o  
t h e  mandatory dea th  s e n t e n c e .  

The e f f e c t  o f  t h e  Act was t o  avoid t h e  p r o c e d u r a l  

3 .  M i s p r i s i o n  o f  t r e a s o n  

41. M i s p r i s i o n  of t r e a s o n  i s  a common law of fence  
s p e c i f i c a l l y  r e t a i n e d  by t h e  Cr imina l  Law Act 1967 which,  
by a b o l i s h i n g  t h e  d i s t i n c t i o n  between f e l o n i e s  and misdemeanours , 
abo l i shed  a l s o  t h e  o f f ence  of m i s p r i s i o n  of f e lony .  M i s p r i s i o n  
of t r e a s o n  i s  committed when a person  knows t h a t  ano the r  h a s  
committed t r e a s o n  and omits  t o  d i s c l o s e  t h i s  i n f o r m a t i o n  
o r  any m a t e r i a l  p a r t  of it t o  t h e  p r o p e r  a u t h o r i t y  w i t h i n  

~ 

76. Mulcah v. E. (1868) L.R. 3 H.L. 306, 320, and s e e  
d 1 y  Kenn ' s  O u t l i n e s  o f  Cr imina l  Law (19th  e d . ,  
1966), p.404. Xee also-iminal Law 
(3 rd  ed .  , 1973) , p.646. 
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a reasonable  t ime.  

s p e c i f i c a l l y  d e a l s  w i t h  m i s p r i s i o n  of t r e a s o n  b u t  i n  1 9 6 1  
t h e  House of Lords gave d e t a i l e d  c o n s i d e r a t i o n  t o  t h e  
o f f e n c e  of m i s p r i s i o n  of  f e lony7 '  and i t  i s  probable  t h a t  
t h e  same g e n e r a l  p r i n c i p l e s  a s  were h e l d  t o  apply t o  t h a t  
o f f ence  would a l s o  be h e l d  t o  apply  t o  m i s p r i s i o n  of  t r e a s o n .  
I t  would seem, t h e r e f o r e  , t h a t  t h e  accused  must a c t u a l l y  
know t h a t  a t r e a s o n  has  been committed by someone e l s e  and 
he must have concea led  o r  kep t  s e c r e t  h i s  knowledge when 
t h e r e  was a r easonab le  oppor tun i ty  f o r  him t o  inform t h e  
a u t h o r i t i e s .  I t  i s  h i s  du ty  t o  d i s c l o s e  a l l  m a t e r i a l  
f a c t s  known t o  him, a du ty  which i s  n o t  d i scha rged  merely 
by r e p o r t i n g  t h e  b a r e  f a c t  t h a t  t r e a s o n  had been committed. 

42 .  
Denning s a i d  t h a t  non-d i sc losu re  might sometimes be 
j u s t i f i e d  o r  excused on t h e  ground of p r i v i l e g e  b u t  i t  i s ,  
we t h i n k ,  ve ry  d o u b t f u l  whether  any r e l a t i o n s h i p  would be 
h e l d  t o  j u s t i f y  non-d i sc losu re  of s o  s e r i o u s  an o f f ence  
a s  t r e a s o n  on t h e  ground o f  p r i v i l e g e .  The House of Lords 
l e f t  open t h e  q u e s t i o n  whether  it would be t h e  crime of 
m i s p r i s i o n  n o t  t o  r e p o r t  a contempla ted  f e lony .  

There is no  modern a u t h o r i t y 7 7  which 

In  Sykes v.  D i r e c t o r  of P u b l i c   prosecution^^^ Lord 

4 .  Compounding t r e a s o n  

43 .  
were enac ted  t o  t a k e  t h e  p l a c e  of t h e  o l d  common law 
o f fences  o f  compounding a f e l o n y  and (perhaps)  a misdemeanour. 

By t h e  Cr imina l  Law Act 1967,80 new s t a t u t o r y  o f f ences  

77. The l a s t  r e p o r t e d  case  i s  R. v. This t lewood (Cato S t .  

78. S kes  v.  D i r e c t o r  of  P u b l i c  P rosecu t ions  [1961] A.C. 

79.  Ibid., a t  p.564. 
80. S e c t .  S ( 1 ) .  

conspi racy)  (1820) 3 3  S t .  Tr. 681. * 
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81 The compounding o f  t r e a s o n ,  however, was n o t  a b o l i s h e d ,  
and t h e  common law of fence  of  compounding t r e a s o n  t h e r e f o r e  
remains.  This  o f f e n c e  i s  committed by anyone who a g r e e s  
f o r  va lue  t o  a b s t a i n  from p r o s e c u t i n g  t h e  o f f e n d e r  who has 
committed t r e  as  on. 82 

5 .  Treason Act 1842 

4 4 .  I n  1842 i t  was made an o f f e n c e  t o  make a t t a c k s  upon 
o r  cause annoyance t o  t h e  Sovere ign  by conduct which would n o t  
i n  most c a s e s  amount t o  t r e a s o n .  The o f f e n c e s  s p e c i f i e d  i n  
s e c t i o n  2 of t h e  Treason A c t  1842 a r e  - 

(1) W i l f u l l y  t o  d i s c h a r g e  o r  a t t e m p t  t o  d i s c h a r g e ,  
o r  p o i n t ,  aim, o r  p r e s e n t  a t  o r  n e a r  t o  t h e  person  
of  t h e  Sovere ign ,  any gun, p i s t o l ,  o r  any o t h e r  
d e s c r i p t i o n  of  f i r e a r m s ,  o r  of o t h e r  arms whatsoever  
whether  t h e  same s h a l l  o r  s h a l l  n o t  c o n t a i n  any 
e x p l o s i v e  o r  d e s t r u c t i v e  m a t e r i a l ,  o r  t o  d i s c h a r g e  
o r  cause t o  be d i s c h a r g e d  ( o r  t o  a t tempt  t h e  same) 
any e x p l o s i v e  s u b s t a n c e  o r  m a t e r i a l  n e a r  t o  t h e  
person  of  t h e  Sovere ign .  

(2) W i l f u l l y  t o  s t r i k e  o r  s t r i k e  a t ,  o r  a t t e m p t  t o  
s t r i k e  o r  s t r i k e  a t  t h e  person  of t h e  Sovere ign ,  
w i t h  any o f f e n s i v e  weapon, o r  i n  any o t h e r  manner 
whatsoever  . 
( 3 )  W i l f u l l y  t o  throw o r  a t tempt  t o  throw any 
s u b s t a n c e ,  m a t t e r  o r  t h i n g  whatsoever ,  a t  o r  upon 
t h e  person  o f  t h e  Sovere ign .  

[But i n  a l l  t h e  above cases  t h e r e  m u s t m e i t h e r  
be ( a )  an i n t e n t  t o  b r e a k  t h e  p u b l i c  peace  o r  
t o  i n j u r e  o r  a la rm t h e  Sovere ign  o r  (b) 
c i rcumstances  such  t h a t  t h e  p u b l i c  peace may 
be t h e  reby endangered.]  

(4) W i l f u l l y  t o  produce o r  have n e a r  t h e  person  of  
t h e  Sovere ign  any gun, p i s t o l  o r  any o t h e r  
d e s c r i p t i o n  of f i r e a r m s ,  o r  o t h e r  arms whatsoever ,  
o r  any e x p l o s i v e ,  d e s t r u c t i v e ,  o r  dangerous m a t t e r  
o r  t h i n g  whatsoever ,  w i t h  i n t e n t  t o  u s e  t h e  same t o  
i n j u r e  o r  a la rm t h e  Sovere ign .  

81. S e c t .  S ( 5 ) .  

82. See p a r a .  6 ,  above. 
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The maximum punishment f o r  t h e s e  o f f ences  i s  imprisonment 
f o r  seven y e a r s .  

6 .  Treachery  Act 1940 

45. The Treachery Act 1940 c r e a t e d  a new c a p i t a l  o f fence  
of  t r e a c h e r y .  S e c t i o n  1 read  - 

"I f ,  w i t h  i n t e n t  t o  h e l p  t h e  enemy, any person  
does;  o r  a t t empt s  o r  c o n s p i r e s  w i t h  any o t h e r  person 
t o  do, any a c t  which i s  des igned  o r  l i k e l y  t o  g ive  
a s s i s t a n c e  t o  t h e  n a v a l ,  m i l i t a r y  o r  a i r  ope ra t ions  
of t h e  enemy, t o  impede such  o p e r a t i o n s  of H i s  
Ma jes ty ' s  f o r c e s ,  o r  t o  endanger  l i f e ,  he s h a l l  be 
g u i l t y  of f e lony  and s h a l l  on conv ic t ion  s u f f e r  
dea th  . 

In i n t r o d u c i n g  t h e  B i l l s 3  t h e  Home S e c r e t a r y  s t a t e d  t h a t  
conduct which came w i t h i n  t h e  Act would amount t o  t r e a s o n .  
He gave two reasons  why t h i s  new o f fence  was needed. F i r s t ,  
i t  a p p l i e d  t o  a l i e n s  who, having  come t o  t h i s  count ry  i n  a 
c l a n d e s t i n e  way f o r  a h o s t i l e  purpose ,  would n o t  be caught 
by t h e  d o c t r i n e  of l o c a l  a l l e g i a n c e  because of t h e i r  
r e s idence  i n  t h i s  count ry .  Secondly,  t h e  Act p r o v i d e d  f o r  
t r i a l  by t h e  o r d i n a r y  procedure  of t h e  c o u r t s  o r  c o u r t s  - 
m a r t i a l  i n s t e a d  of  t h e  t h e n  cumbersome procedure  p r e s c r i b e d  
by t h e  Treason Acts. The A c t  p r o v i d e d  t h a t  n o  one s h o u l d  
b e  g u i l t y  of an o f f ence  by reason  of  anyth ing  done a f t e r  
t h e  s t a t e  of emergency was ended.84 The i n t e n t  n e c e s s a r y  
f o r  t h e  commission of an o f f ence  under  t h i s  A c t  i s  probably  
of  t h e  same s t r i c t  k i n d  as  we have seen  a p p l i e s  i n  cases  of 
t r e a s ~ n . ' ~  The a c t  n e c e s s a r y  t o  c o n s t i t u t e  t h i s  o f f ence  i s  
perhaps  more nar rowly  c i r c u m s c r i b e d  t h a n  t h a t  n e c e s s a r y  t o  
amount t o  a i d i n g  and comfor t ing  t h e  enemy under  t h e  Treason 

83 e 

84. 

85. 

Hansard (H.C.) 2 2  May 1940, vol.. 361, co l .  185. 
The Act w a s  f i n a l l y  r e p e a l e d  f o r  England by the 
Crimina l  Law A c t  1967, s.13 and Sched. 3 ,  P t . 1 .  
R. v. O'Grady (1941) 28 C r .  App. R. 35.  See para .  29, 
?hove. 
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A c t  
t h e  
on 2 

1351.86 The Treachery Act w a s  b rought  i n t o  b e i n g  f o r  
d u r a t i o n  of  t h e  war emergency, 87 which ended fo rma l ly  
4th February 1946. 88 

Persons t o  whom Treachery  Act a p p l i e d  

46. The persons  t o  whom t h e  Treachery  A c t  a p p l i e d  were 
de f ined  i n  t h e  Act w i t h  p r e c i s i o n  and w i t h o u t  r e f e r e n c e  t o  
a l l e g i a n c e .  The a c t  a p p l i e d  t o  anyth ing  done by a B r i t i s h  
s u b j e c t  anywhere save  i n  a Dominion, or i n  I n d i a ,  Burma o r  
Southern Rhodesia;  t o  anyone s u b j e c t  t o  t h e  Naval D i s c i p l i n e  
A c t ,  t o  m i l i t a r y  l a w  o r  t o  t h e  A i r  Force Act ,  anywhere; and 
t o  anyth ing  done by any person  ( t h a t  i s ,  i n c l u d i n g  an enemy 
a l i e n )  i n  t h e  United Kingdom, o r  i n  any B r i t i s h  s h i p  o r  
a i r c r a f t  o t h e r  t h a n  a Dominion s h i p  o r  a i r c r a f t .  89 

7 .  S t a t i s t i c s  

4 7 .  Apart  from cases  i n  wart ime,  we know of n o  modern 
i n s t a n c e  of p r o s e c u t i o n  i n  E n g l i s h  c o u r t s  f o r  t h e  o f f ence  
o f  t r e a s o n .  The D i r e c t o r  of P u b l i c  P r o s e c u t i o n s ,  t o  whom 
we a r e  g r e a t l y  i n d e b t e d ,  has  g iven  us t h e  r e s u l t s  of a 
survey  by h i s  r e s e a r c h  d i v i s i o n  of  cases  r e f e r r e d  t o  h i s  
Department from 1956 t o  1974,which could  be d e s c r i b e d  as  
b e i n g  aimed a g a i n s t  t h e  S t a t e .  The only case  where a 
charge of t r e a s o n  f e lony  was p r e f e r r e d  involved  t h r e e  
members of an o r g a n i s a t i o n  who were i n  England i n  1972 

86. See p a r a .  23, above. 
87. The Treachery Act 1940, s . 6 .  
88. See Treachery Act (End of Emergency) Order 1946, 

S.R.&O. 1946 No. 893 a r t .  2 .  

89. Treachery Act 1940, s . 4 .  Acts  of t r e a c h e r y  by members 
of t he  armed f o r c e s  a r e  now made o f fences  by t h e  
Army Act 1955, t h e  A i r  Force Act 1955 and t h e  Naval 
D i s c i p l i n e  Act 1957. 
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openly r e c r u i t i n g  v o l u n t e e r s  t o  go t o  Nor thern  I r e l a n d  t o  
t a k e  up arms i n  suppor t  o f  t h e  C a t h o l i c s  i n  t h e  event  of 
c i v i l  war o r  widespread  s e c t a r i a n  v io l ence .  They were 
charged w i t h  t r e a s o n  f e l o n y ,  s e d i t i o u s  consp i r acy ,  u t t e r i n g  
s e d i t i o u s  words and t a k i n g  p a r t  i n  t h e  management of  an 
a s s o c i a t i o n  c o n t r a r y  t o  t h e  P u b l i c  Order A c t  1936. I n  t h e  
r e s u l t  t h e  counts  r e l a t i n g  t o  t r e a s o n  f e lony  and s e d i t i o u s  
conspi racy  were n o t  proceeded  w i t h  and the t h r e e  defendants  
were g iven  suspended s e n t e n c e s  f o r  u t t e r i n g  s e d i t i o u s  words 
and f o r  t h e  o f f ence  a g a i n s t  t h e  P u b l i c  Order  A c t .  In one 
i n s t a n c e  concerned w i t h  t h e  d i s t r i b u t i o n  of a l e a f l e t  a t  
t h e  t ime of t h e  Suez c r i s i s  i n  1956 t h e  a p p r o p r i a t e n e s s  of 
a charge of t r e a s o n  was c o n s i d e r e d  and r e j e c t e d .  I t  i s  
apparent  from t h e  i n f o r m a t i o n  s u p p l i e d  by t h e  D i r e c t o r  t h a t  
s i n c e  1956 it has  n o t  been thought  n e c e s s a r y  t o  c a l l  i n  a i d  
e i t h e r  t r e a s o n  o r  t r e a s o n  f e lony  t o  d e a l  w i t h  conduct 
d i r e c t e d  a g a i n s t  p u b l i c  o r d e r .  

B.  Proposa ls  f o r  reform of t r e a s o n  

1. I n t r o d u c t o r y  

4 8 .  Two c a t e g o r i e s  of t r e a s o n  as d e t a i l e d  i n  paragraph  
13, namely v i o l a t i n g  c e r t a i n  r o y a l  l a d i e s  and s l a y i n g  t h e  
Chance l lo r ,  T r e a s u r e r  o r  t h e  King’s  jus t ices  i n  t h e i r  p l a c e s  
doing t h e i r  o f f i c e s  would appear  t o  have n o  p l a c e  i n  t h e  
modern law. Indeed,  t h e r e  has  been no  T r e a s u r e r  s i n c e  
1714,”  and s i n c e  t h e  t i m e  o f  Henry V I 1 1  t h e r e  has  been no 
i n s t a n c e  of t r e a s o n  b e i n g  invoked t o  d e a l  w i t h  t h e  v i o l a t i o n  
of a r o y a l  lady .  I t  i s  our  p r o v i s i o n a l  view t h a t  t h e r e  i s  
no  need  f o r  any o f fence ,  o t h e r  t h a n  murder,  t o  d e a l  w i t h  t h e  
k i l l i n g  of t h e  above o f f i c i a l s .  I t  i s  a l s o  our  p r o v i s i o n a l  

90 .  Halsbury’s  Laws of  England ( 4 t h  e a . ) ,  Vol .  11, 
p a r a .  811. 
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view t h a t  t h e r e  i s  no need f o r  t h e  r e t e n t i o n  of any t r e a s o n -  
type  o f f ence  t o  d e a l  w i t h  v i o l a t i o n  of t h e  r o y a l  l a d i e s .  

49. This  l eaves  t h e  way c l e a r  t o  a c o n s i d e r a t i o n  of  t h e  
main c a t e g o r i e s  of t r e a s o n ,  namely compassing t h e  dea th  of 
t h e  Sovere ign ,  l evy ing  war and adhe r ing  t o  t h e  King 's  
enemies .  We propose t o  d e a l  w i t h  t h e s e  by t r e a t i n g  f i r s t  
t h e  q u e s t i o n  of  t r e a s o n  i n  war t ime,  secondly  t h e  q u e s t i o n  
of t r e a s o n  i n  peacet ime and whether  such an o f fence  is 
r e q u i r e d ,  and f i n a l l y  t h e  q u e s t i o n  of  s p e c i a l  p r o t e c t i o n  
f o r  t h e  Sovere ign .  

50. We must r e i t e r a t e  h e r e  t h a t  we have n o t  been asked 
t o  cons ide r  t h e  a p p r o p r i a t e n e s s  of t h e  dea th  p e n a l t y  f o r  
t r e a s o n .  We assume, however, t h a t  t r e a s o n  w i l l  con t inue  t o  
be a most s e r i o u s  o f f ence  c a r r y i n g  a mandatory p e n a l t y .  
This  we b e a r  i n  mind when c o n s i d e r i n g  whether  o f f ences  
shou ld  be brought  w i t h i n  t h e  ambit of  t r e a s o n  p rope r .  

2 .  Need f o r  reform 

51.  The account  we have g iven  o f  t h e  p r e s e n t  law, based 
upon a mediaeval  s t a t u t e  and t h e  e x t e n s i v e  i n t e r p r e t a t i o n s  
of i t ,  and t h e  subsequent  Acts  which have c r e a t e d  s e p a r a t e  
b u t  ove r l app ing  o f f e n c e s ,  a t  once makes appamnt n o t  on ly  
t h a t  a r e s t a t e m e n t  o f  t h e  law i s  r e q u i r e d ,  bu t  also a t  l e a s t  
some r e f o m .  

3.  Offences 
war 

of endanger ing  t h e  S t a t e  i n  t ime of  

5 2 .  The most impor t an t  form of t r e a s o n  i s  t h a t  which 
concerns a c t s  of d i s l o y a l t y  i n  t ime o f  war.g1 To t h e  man 

91.  That i s  i n  t h e  s t r i c t  s e n s e  i n  which it is  rega rded  by 
i n t e r n a t i o n a l  law, Kenny's O u t l i n e s  of  Cr imina l  Law 
(19th  e d . ,  1966) ,  p .  339. 
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i n  t h e  s t r e e t  a t r a i t o r  i s  someone who h e l p s  h i s  coun t ry ’ s  
enemies.  During t h e  l a s t  war, as  w e  have seen ,  an 
a d d i t i o n a l  c a p i t a l  o f f ence  of t r e a c h e r y  was c r e a t e d ,  l a r g e l y  
because of t h e  p r o c e d u r a l  d i f f i w l t i e s  involved  i n  a t r e a s o n  
t r i a l .  The p r o c e d u r a l  d i f f i c u l t i e s  of t r e a s o n  have gone, 
b u t  t h e  p r e c i s e  d e f i n i t i o n  of t h e  c l a s s e s  of  p e r s o n  t o  whom 
t h e  Treachery A c t  1940 a p p l i e d  was a s i g n i f i c a n t  improvement 
on t h e  l e s s  c l e a r l y  d e f i n e d  c l a s s  of  pe r son ,  based  on the  
concept o f  a l l e g i a n c e ,  t o  whom t h e  Treason Act 1351 a p p l i e s .  
I t  i s  our  p r o v i s i o n a l  view t h a t  t h e r e  s h o u l d  be an of fence  
of t r e a s o n  which l a y s  down w i t h  p r e c i s i o n  t h e  persons  t o  
whom i t  a p p l i e s  and t h e  conduct n e c e s s a r y  t o  c o n s t i t u t e  i t ,  
which s h o u l d  apply du r ing  t h e  e x i s t e n c e  of a s t a t e  of  war. 

53. I f  t h e  e a r l i e r  Treason Ac t s ,  which embody t h e  wide 
o f f ence  of t r e a s o n ,  a r e  t o  d i s a p p e a r ,  t h e  conduct t o  be 
p e n a l i s e d  by an o f f ence  o f  endanger ing  t h e  S t a t e  i n  t ime of 
war w i l l  have t o  be wider  t h a n  t h a t  which was covered by t h e  
Treachery Act 1940. I t  i s  o u r  p r o v i s i o n a l  view t h a t  it 
should  be an o f f ence  of t r e a s o n  f o r  a person  ( t o  whom t h e  
o f f ence  a p p l i e s ) ,  w i t h  i n t e n t  t o  h e l p  any enemy w i t h  whom 
t h i s  count ry  i s  a t  war ,  t o  do any a c t  which i s  l i k e l y  t o  h e l p  
t h e  enemy, o r ,  w i t h  l i k e  i n t e n t ,  t o  do any a c t  which i s  
l i k e l y  t o  h i n d e r  t h e  p r o s e c u t i o n  of  t h e  war by t h i s  count ry .  

54. We t h i n k  t h a t  any new d e f i n i t i o n  of  t r e a s o n  should  
make it c l e a r  t o  whom it is  t o  apply.  I t  i s  ou r  p r o v i s i o n a l  
view t h a t  t h e  o f f ence  s h o u l d  apply t o  - 

(a )  any B r i t i s h  s u b j e c t  who is  a c i t i z e n  of t h e  
Uni ted  Kingdom and Colonies  i n  r e s p e c t  o f  any 
act of t r e a s o n  anywhere, and 

(b)  any pe r son ,  i n c l u d i n g  an enemy a l i e n ,  who i s  
v o l u n t a r i l y  i n  t h e  Uni ted  Kingdom o r  i n  any 
Colony o r  dependent t e r r i t o r y  of t h e  Uni ted  
Kingdom, i n  r e s p e c t  o f  any a c t  of t r e a s o n  
i n  t h e  Uni ted  Kingdom o r  i n  such  Colony o r  
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t e r r i t o r y  bu t  e x c l u d i n g  any f o r e i g n  d ip lomat i c  
r e p r e s e n t a t i v e  o r  a member of an invading  o r  
occupying f o r c e .  

55. The i n t e n t  r e q u i r e d  f o r  t h e  o f f e n c e  shou ld  be an 
i n t e n t  t o  h e l p  an enemy, and t h i s  r e q u i r e s  knowledge of  t h e  
f a c t  t h a t  t h e  h e l p  i s  g iven  t o  an enemy. A pe r son  who, f o r  
example, i s  l i v i n g  on a remote i s l a n d  and does n o t  know war 
has  broken ou t  would n o t  have t h e  r e q u i r e d  i n t e n t  t o  a i d  
t h e  enemy. We s h a l l  d e a l  w i t h  t h e  normal r u l e  i n  r e g a r d  t o  
i n t e n s i o n  i n  c r i m i n a l  o f f ences  i n  our  Report on t h e  Mental  
Element i n  Crime. In  Working Paper  No. 31 on t h i s  s u b j e c t  
it was proposed t h a t  a pe r son  was t o  be  t aken  t o  i n t e n d  a 
consequence of a g iven  d e s c r i p t i o n  t o  r e s u l t  from h i s  
conduct ,  i f ,  b u t  on ly  i f ,  e i t h e r  he a c t u a l l y  in t ended  it o r  
had n o  s u b s t a n t i a l  doubt t h a t  it would r e s u l t  from h i s  
conduct .  Our f i n a l  recommendations a r e  u n l i k e l y  t o  d e p a r t  
s u b s t a n t i a l l y  from t h i s  fo rmula t ion .  

56. Some q u a l i f i c a t i o n  may, however, be r e q u i r e d  t o  meet 
t h e  type  of s i t u a t i o n  t h a t  a rose  i n  &. v. Ahlers ,"  o r  
which may a r i s e  where it i s  n o t  c o n t r a r y  t o  t h e  p e r s o n ' s  
du ty  t o  g ive  a s s i s t a n c e  t o  t h e  enemy. 
once comes t o  mind i s  t h e  work done by p r i s o n e r s  of war ,  
which may be r e q u i r e d  of them under  i n t e r n a t i o n a l  convent ion.  
We f e e l  t h a t  t h e r e  s h o u l d  be a requi rement  n o t  only o f  h e l p  
t o  t h e  enemy, b u t  a l s o  t h a t  t h e r e  shou ld  be no lawful  excuse 
f o r  g i v i n g  t h e  h e l p .  S o  f a r  as du res s  i s  concerned we have 
proposed i n  Working Paper  No, 55 on Defences of General  
App l i ca t ion  t h a t  t h i s  shou ld  be a defence  a v a i l a b l e  i n  t h e  
case  of t r e a s o n .  Our f i n a l  recommendation is  l i k e l y  t o  
fo l low t h i s  p roposa l .  

An example which a t  

92.  [1915] 1 K.B. 616; s e e  p a r a .  26,above. 
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4 .  Acts  a g a i n s t  t h e  S t a t e  i n  peacet ime 

5 7 .  Acts  a g a i n s t  t h e  S t a t e  i n  peace t ime a r e  covered 
under t h e  p r e s e n t  law under  v a r i o u s  heads of  t r e a s o n .  The 
conduct may amount t o  compassing t h e  dea th  of t h e  Sovere ign  
on t h e  b a s i s  t h a t ,  as i n t e r p r e t e d ,  t h i s  i n c l u d e s  t h e  
Sove re ign ’ s  p o l i t i c a l  d e a t h ,  o r  it may amount t o  l evy ing  
war. The Treason Felony Act 1848 i s  p a r t i c u l a r l y  aimed a t  
t r e a s o n a b l e  a c t i v i t y  i n  peacet ime and cove r s ,  a s  we have 
p o i n t e d  ou t  i n  paragraph  39, a wide v a r i e t y  of conduct .  
a d d i t i o n ,  of  cour se ,  conduct  which f a l l s  w i t h i n  t h e s e  
o f f ences  w i l l  a lmost  i n v a r i a b l y  c o n s t i t u t e  a t  l e a s t  one of 
a wide v a r i e t y  of o t h e r  s e r i o u s  o f f ences  i n c l u d i n g  r i o t ,  
un lawful  assembly,  f a l s e  imprisonment ,  o f f ences  a g a i n s t  t h e  
pe r son  and o f fences  o f  damage t o  p r o p e r t y ,  and t h e i r  
p l ann ing  w i l l  amount t o  consp i r acy  t o  commit t h e s e  o f f ences .  
I t  i s  because of t h e  e x t e n t  of  t h e  p r e s e n t  o f f ences  o f  
t r e a s o n  i n  peacet ime and because  of t h e  d i f f i c u l t  language 
i n  which they  a r e  c a s t  t h a t  it i s  i n  our view n e c e s s a r y  a t  
l e a s t  t o  r e s t a t e  t h e  o f f ences  i n  s imple  language.  Th i s  
n e c e s s a r i l y  r a i s e s  t h e  q u e s t i o n  of  t h e  wid th  o f  such 
o f f e n c e s ,  and l e a d s  t o  t h e  q u e s t i o n  of whether  t hey  a r e ,  
i ndeed ,  needed a t  a l l .  

r 

In  

58. A s t r o n g  p r a c t i c a l  argument a g a i n s t  r e t a i n i n g  an 
o f fence  of t r e a s o n  i n  peace t ime i s  t h a t  t h e  c r i m i n a l  law 
p r o v i d e s ,  as we have s e e n  i n  t h e  p rev ious  pa rag raph ,  an 
adequate  armoury of  s e r i o u s  o f f ences  wi th  which t o  charge 
o f f ende r s  who execu te  o r  p l a n  a c t s  which might o therwise  

be pun i shab le  a s  t r e a s o n  i n  peacet ime.  The in fo rma t ion  we 
have had from t h e  D i r e c t o r  of  P u b l i c  P r o s e c u t i o n s ,  as w e l l  
a s  t h e  almost  e n t i r e  absence o f  cases  i n  t h i s  c e n t u r y ,  shows 
t h a t  i t  has  n o t  been thought  n e c e s s a r y  t o  r e l y  upon any 
o f fence  of t r e a s o n .  In  t h e  only peacet ime case s i n c e  1956 
where t r e a s o n  f e lony  was charged it was n o t  proceeded wi th .  
In  a d d i t i o n  i t  seems t h a t  from t h e  p r a c t i c a l  p o i n t  of  view 
it  i s  normal ly  found more exped ien t  t o  charge o r d i n a r y  
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c r i m i n a l  o f f ences  than  t o  imply t h a t  importance i s  
att,ached t o  t h e  a c t i v i t i e s  by t r e a t i n g  them as  t r e a s o n a b l e ,  
o r  t h a t  t h e r e  could  be any p o l i t i c a l  j u s t i f i c a t i o n  f o r  t h e  
conduct ,  even i n  t h e  mind of t h e  o f f ende r s .  

59. The c o n t r a r y  argument i s  t h a t  t h e  S t a t e  should  t r e a t  
as  t h e  most s e r i o u s  o f f ence  i n  i t s  c r i m i n a l  law any conduct 
aimed a t  t h e  overthrow by i l l e g a l  means of t h e  c o n s t i t u t i o n a l  
sys tem under  which i s  it governed. This  i s  n o t  s o  much a 
q u e s t i o n  n e c e s s a r i l y  of p r o v i d i n g  an o f fence  w i t h  a g r e a t e r  
p e n a l t y  than  any o t h e r  o f f ence  as  of having  an o f fence  
which w i l l  be regarded  by t h e  o rd ina ry  person  as  t h e  most 
r e p r e h e n s i b l e  of o f f e n c e s .  I f  t h e r e  i s  a g e n e r a l  i n t e n t i o n  
t o  overthrow t h e  c o n s t i t u t i o n a l  system it shou ld ,  on t h i s  
argument,  be punished  n o t  merely through t h e  i n d i v i d u a l  
o f f ences  of murder,  r i o t ,  un lawful  assembly o r  c r i m i n a l  
damage, b u t  as an o f fence  a g a i n s t  t h e  S t a t e .  

60. Many c o u n t r i e s  have o f fences  of t r e a s o n  o r  t h e i r  
e q u i v a l e n t  which apply i n  peace t ime.  
Zealandg4 each provide  t h a t  it is t r e a s o n  t o  use f o r c e  f o r  
t h e  purpose of  over throwing  t h e  government of t h e  coun t ry ,  
(and i n  t h e  case  of Canada of a province)  o r  t o  consp i r e  
s o  t o  do. A u s t r a l i a  d i s t i n g u i s h e s  between t r e a s o n  and 
t r e a c h e r y  (depending upon whether  t h e  a c t s  occur  i n  
peacet ime o r  war t ime) ,  and p rov ides  t h a t  it i s  t r e a c h e r y  by 
any a c t  t o  ( i )  overthrow t h e  C o n s t i t u t i o n  of t he  Commonwealth 
by r e v o l u t i o n  o r  s abo tage ,  o r  ( i i )  overthrow by f o r c e  o r  
v io l ence  t h e  e s t a b l i s h e d  government o f  t h e  Commonwealth o r  
of  a S t a t e . 9 5  
Codeg6 proposed an o f fence  of armed i n s u r r e c t i o n  w i t h  

93. Criminal  Code 195 4-1966, s .  46 (1) (d) and (E). 
94. Crimes Act 1961, s .  73(e)  and ( f ) .  
95. Crimes Act 1914-1966, s .  2 4  and s .  24AA(1). 
96. F i n a l  Report  of t h e  N a t i o n a l  Commission on Reform of  

Fede ra l  Cr imina l  Laws (1971) , s .  1103. 

Canadag3 and New 

In  America t h e  Proposed New Fede ra l  Cr imina l  
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i n t e n t  t o  overthrow,  s u p p l a n t  o r  change t h e  form o f  t h e  
government of t h e  United S t a t e s  o r  of a s t a t e .  

6 1 .  We would,  of cour se ,  n o t  t h i n k  it r i g h t  t o  propose 
t h a t  t h e  power of t h e  c r imina l  l a w  t o  punish  conduct aimed 
a t  i l l e g a l l y  s u p p l a n t i n g ,  o r  changing t h e  form, of 
government i n  t h i s  count ry  s h o u l d  be s o  r e s t r i c t e d  as  t o  
a l low such  s e r i o u s  conduct t o  go unpunished. I t  i s ,  however, 
d i f f i c u l t  t o  p o s t u l a t e  a c o n s p i r a c y  i l l e g a l l y  t o  overthrow 
o r  supp lan t  c o n s t i t u t i o n a l  government , w i t h o u t  t h e  use of 
f o r c e ;  t h e r e  would, t h e r e f o r e ,  a l s o  be a conspi racy  t o  
commit s e r i o u s  o f f e n c e s g 7 ,  which would be punishable  w i t h  heavy 
p e n a l t i e s .  

v i r t u e  in r e t a i n i n g  an o f f ence  s p e c i f i c a l l y  d e a l i n g  w i t h  
such  conduct i n  terms of t r e a s o n  o r  t h e  l i k e  i n  o r d e r  t o  

N e v e r t h e l e s s ,  we t h i n k  t h a t  t h e r e  may be 

emphasise t h e  p a r t i c u l a r l y  r e p r e h e n s i b l e  c h a r a c t e r  of t h e  
conduct .  Our p r o v i s i o n a l  view i s  t h a t  conduct of t h i s  k ind ,  
even though i t  would n e c e s s a r i l y  invo lve  t h e  commission of 
o t h e r  s e r i o u s  o f f e n c e s ,  needs  t o  be a s e p a r a t e  o f f ence ,  and 
t h a t  t h e r e  s h o u l d  be a s p e c i f i c  o f f ence  a p p l i c a b l e  i n  
peacet ime t o  p e n a l i s e  conduct aimed a t  t h e  overthrow,  o r  
s u p p l a n t i n g ,  by f o r c e  , of c o n s t i t u t i o n a l  government. 

5. P r o t e c t i o n  of t h e  Sovere ign  

6 2 .  The n e x t  q u e s t i o n  which has  t o  be c o n s i d e r e d  i s  
whether  t r e a s o n  i s  t h e  a p p r o p r i a t e  o f f ence  by which t o  
p e n a l i s e  invas ions  of t h e  p e r s o n a l  s e c u r i t y  of t h e  
Sovereign as  under  t h e  Treason A c t  1351 and t h e  Treason 
A c t  1.795. I t  can be a rgued  t h a t ,  because t h e  s t a b i l i t y  of 
t h e  S t a t e  i s  u n l i k e l y  t o  be a f f e c t e d  today  by t h e  k i l l i n g  
of t h e  Sovere ign  i n  t h e  same way as it would have been 

9 7 .  For example,  damage t o  p r o p e r t y  c o n t r a r y  t o  s .  1 ( 2 )  of 
t h e  Cr imina l  Damage A c t  1971, o r  caus ing  an e x p l o s i o n  
c o n t r a r y  t o  s . 3  of t h e  Explos ive  Subs tances  A c t  1883. 
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b e f o r e  t h e  Sovere ign’s  p e r s o n a l  powers were l i m i t e d  by 
c o n s i t u t i o n a l  convent ions ,  t h e r e  is no longe r  any need t o  
t r e a t  t h e  k i l l i n g  of t h e  Sovere ign  as t r e a s o n  of i t s e l f .  
I f  done i n  w a r t i m e  w i t h  t h e  i n t e n t i o n  of a i d i n g  t h e  enemy 
t h i s  would be t r e a s o n .  I f  t h e r e  were t o  be a peacet ime 
o f fence  of t h e  k i n d  r e f e r r e d  t o  i n  paragraph  6 1 ,  above , i t  
would be w i t h i n  t h a t  o f f ence  i f  done w i t h  t h e  p r e s c r i b e d  
i n t e n t .  I f  t h e r e  were n o  such  o f fence  t h e n  t h e  i n t e n t i o n a l  
k i l l i n g  of t h e  Sovere ign  would be murder.  Other  a s s a u l t s  
upon t h e  Sovere ign  a r e  now o f fences  under  t h e  Treason Act 
1842, c a r r y i n g  a maximum s e n t e n c e  of seven yea r s  ’ 
imprisonment.  

63. On t h e  o t h e r  hand it can be argued t h a t  t h e  
c o n s t i t u t i o n a l  s i g n i f i c a n c e  of t h e  Sovere ign  is such t h a t  , 
coupled w i t h  t h e  a c c e p t e d  duty  of t h e  Sovere ign  t o  be seen  
among t h e  peop le ,  c a r r y i n g  w i t h  it c o n s t a n t  exposure t o  the  
r i s k  of i n j u r y ,  t h e r e  s h o u l d  be s e p a r a t e  o f f ences  of 
murdering o r  i n t e n t i o n a l l y  i n j u r i n g  t h e  Sovere ign .  

64. 
o f f ences  p e n a l i s i n g  a wide range of  conduct such as  
d i s c h a r g i n g ,  a iming o r  even p r e s e n t i n g  a f i r e a r m  a t  o r  n e a r  
t h e  Sovere ign ,  s t r i k i n g  o r  s t r i k i n g  a t  t h e  Sovere ign ,  o r  
th rowing  o r  a t t e m p t i n g  t o  throw anyth ing  a t  t h e  Sovere ign .  
I n  each case  t h e  conduct must be “ w i l f u l ”  and t h e r e  must be 
an i n t e n t  e i t h e r  t o  b r e a k  t h e  p u b l i c  peace o r  t o  i n j u r e  o r  
a larm t h e  Sovere ign ,  o r  t h e  c i rcumstances  must be such t h a t  
the p u b l i c  peace may be endangered.  F i n a l l y ,  it i s  an 
o f fence  w i l f u l l y  t o  have n e a r  t h e  Sovere ign  any arms, 
exp los ive  o r  dangerous t h i n g  w i t h  i n t e n t  t o  use them t o  
i n j u r e  o r  a la rm t h e  Sovere ign .  A l l  t h e s e  o f f ences  c a r r y  a 
maximum sen tence  of seven y e a r s ’  imprisonment.  We do no t  

The Treason Act of 184Zg8 con ta ins  a number of 

98.  See p a r a .  4 4 ,  above. 
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know of any cases  i n  r e c e n t  y e a r s  where it has  been n e c e s s a r y  
t 'o r e l y  on t h e s e  o f f e n c e s a g 9  and it can be argued t h a t  t h e r e  
i s  no  need t o  make s p e c i a l  p r o v i s i o n  f o r  conduct o f  t h i s  
n a t u r e ,  having  r ega rd  t o  e x i s t i n g  o f fences  such as  t h e  
unlawful  p o s s e s s i o n  of f i r e a r m s ,  exp los ives  and o f f e n s i v e  
we ap ons . 
65. Our p r o v i s i o n a l  view i s  t h a t  i nvas ions  of  t h e  
p e r s o n a l  s e c u r i t y  of t h e  Sovere ign  should  be made s p e c i f i c  
of fences  w i t h o u t  b e i n g  d e c l a r e d  t o  be t r e a s o n .  There should  
be two s e r i o u s  o f f e n c e s ,  one of murdering,  t h e  o t h e r  of 
i n t e n t i o n a l l y  i n j u r i n g ,  t h e  Sovere ign ,  t o  r e p l a c e  t h e  
o f f ences  i n  t h e  Treason A c t  1795. A s  w e  a r e  n o t  t o  cons ide r  
t h e  q u e s t i o n  of t h e  dea th  p e n a l t y ,  we a r e  n o t  c o n s u l t i n g  
upon t h e  q u e s t i o n  of p e n a l t y  f o r  t h e s e  proposed o f fences .  
W e  assume t h a t  t h e  p e n a l t i e s  w i l l  mark t h e  extreme g r a v i t y  
of  such  o f fences .  I n  a d d i t i o n  t h e r e  s h o u l d  be new 
l e g i s l a t i o n  t o  r e p l a c e  i n  s i m p l e r  terms t h e  l e s s e r  o f f ences  
i n  t h e  1842 A c t .  A t  t h i s  s t a g e  we do no  more t h a n  propose 
t h e  o u t l i n e  of such  a new o f f e n c e ,  which s h o u l d  p e n a l i s e  
having  n e a r  t h e  person  of t h e  Sovereign any e x p l o s i v e ,  
weapon o r  o t h e r  t h i n g  w i t h  i n t e n t  t o  use  it t o  i n j u r e  o r  
a larm t h e  Sovere ign .  The o f fence  s h o u l d  c a r r y  an a p p r o p r i a t e  
p e n a l t y  . 

99. The most r e c e n t  use of t h e  A c t  was i n  September 1936 
when a defendant  was c o n v i c t e d  a t  t h e  C e n t r a l  Cr imina l  
Court  and s e n t e n c e d  t o  twelve  months ' imprisonment f o r  
cont ravening  s .  2 , i n  t h a t  he produced o r  had a r e v o l v e r  
n e a r  t o  t h e  person  of t h e  King w i t h  i n t e n t  t o  a larm H i s  
Majesty.  On an a l t e r n a t i v e  count of  p r e s e n t i n g  n e a r  
t h e  person  of  t h e  King a r e v o l v e r  w i t h  i n t e n t  t o  b r e a k  
t h e  p u b l i c  peace ,  o r  whereby t h e  p u b l i c  peace might 
have been endangered,  and w i t h  i n t e n t  t o  a larm H i s  
Majesty t h e  defendant  was a c q u i t t e d ,  as a l s o  on a count  
of  p o s s e s s i n g  a f i r e a r m  and ammunition w i t h  i n t e n t  t o  
endanger  l i f e .  
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66.  I t  i s  a l s o  our  p r o v i s i o n a l  view t h a t  such o f fences  
should  cover  t h e  Sove re ign t s  c o n s o r t  and t h e  h e i r  t o  
t h e  Throne (whether  t h e  h e i r  apparent  o r  t h e  h e i r  p resumpt ive) .  
We do n o t  t h i n k  t h a t  t h e s e  p r o v i s i o n s  need  ex tend  t o  o t h e r  
members of  t h e  Royal Family. 

6 .  M i s p r i s i o n  of t r e a s o n  

6 7 .  With t h e  c o d i f i c a t i o n  of  t h e  law of  t r e a s o n ,  i t  
fo l lows  t h a t  t h e  common law o f fence  of m i s p r i s i o n  of  t r e a s o n  
s h o u l d  a l s o  be abo l i shed .  Whether i t  i s  r e p l a c e d  by a 
s t a t u t o r y  o f f ence  t o  be i n c l u d e d  i n  t h e  l e g i s l a t i o n  depends 
upon whether  t h e  conduct which c o n s t i t u t e s  m i s p r i s i o n  should  
cont inue  t o  be an of fence .  The conduct c o n s t i t u t i n g  t r e a s o n  
i n  t i m e  of war may have ve ry  s e r i o u s  consequences and t o  
suppres s  knowledge t h a t  t h e  o f f ence  has  been committed o r  i s  
about  t o  be committed may i n  i t s e l f  c o n t r i b u t e  t o  t h e  
l i k e l i h o o d  of t h e  consequences occur r ing .  I t  i s  our  
p r o v i s i o n a l  view t h a t  it s h o u l d  be an of fence  t o  suppres s  
such  knowledge, c e r t a i n l y  i n  r e l a t i o n  t o  t h e  o f f ence  of 
t r e a s o n  i n  wartime proposed  i n  paragraph  5 3  above. I t  may 
be thought  d e s i r a b l e  t o  r e t a i n  t h e  e q u i v a l e n t  o f f ence  i n  
r e s p e c t  o f  t h e  o f f ence  proposed i n  paragraph  6 1  above, t o  
p e n a l i s e  conduct aimed a t  t h e  overthrow of c o n s t i t u t i o n a l  
government by f o r c e ;  we seek  views on t h i s .  We do n o t  
t h i n k  t h a t  t h e r e  i s  any need  t o  r e t a i n  an o f f ence  o f  
compounding t r e a s o n .  
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PART 111: SEDITION 

A .  The P r e s e n t  Law 

1. I n t r o d u c t i o n  

68. There i s  probably  no  of fence  p r o p e r l y  d e s c r i b e d  as  
" s e d i t i o n "  i n  E n g l i s h  law, b u t  - 

(1) t h e  o r a l  o r  w r i t t e n  p u b l i c a t i o n  of words w i t h  

( 2 )  an agreement t o  f u r t h e r  a s e d i t i o u s  i n t e n t i o n  
a s e d i t i o u s  i n t e n t i o n , 1 0 0  and 

by doing any a c t ,  

have always been common law o f fences .  lo' 

common law o f f e n c e s ,  when one p e n e t r a t q s  back i n  h i s t o r y  
beyond t h e  n i n e t e e n t h  cen tu ry  tex t -book fo rmula t ions  one 
f i n d s  a confus ing  l ack  of  d i f f e r e n t i a t i o n  between va r ious  
o f f ences .  In  t h e  case  of cr imes of s e d i t i o n  one a l s o  f i n d s  
t h a t  p r o s e c u t i o n s  were u s u a l l y  brought  w i t h  o v e r t l y  
p o l i t i c a l  mot ives .  For our  purpose ,  which i s  t o  cons ide r  
what p l a c e ,  i f  any, cr imes of s e d i t i o n  should  occupy i n  a 
modern c r i m i n a l  code, we t h i n k  it s u f f i c i e n t  t o  s t a r t  w i th  
t h e  d e f i n i t i o n  of s e d i t i o u s  i n t e n t i o n  proposed by 
S i r  James Stephen i n  h i s  D iges t .  

As' w i t h  many 

2 .  Elements of  s e d i t i o n  

69. S t e p h e n ' s ,  d e f i n i t i o n  of s e d i t i o u s  i n t e n t i o n  was 
accepted  as  a c c u r a t e  by t h e  Cr imina l  Code Commissioners and 

102  by Cave J . ,  i n  h i s  d i r e c t i o n  t o  t h e  j u r y  i n  E.  v. Burns. 

100. In t h e  case of w r i t t e n  words t h i s  i s  s e d i t i o u s  l i b e l .  
101. See Smith and Hogan, Cr imina l  Law (3 rd  e d . ,  1973) ,  a t  

102. (1886) 16  Cox C . C .  3 3 5 ,  360. 
p. 646. 
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A r t i c l e  1 1 4  i n  S tephen ' s  Diges t  o f  t h e  Criminal  Law 
r e  ads 103 - 

A s e d i t i o u s  i n t e n t i o n  i s  an i n t e n t i o n  t o  b r i n g  i n t o  
h a t r e d  o r  contempt,  o r  t o  e x c i t e  d i s a f f e c t i o n  a g a i n s t  t h e  
p e r s o n  o f ,  His Majes ty ,  h i s  h e i r s  o r  s u c c e s s o r s ,  o r  t h e  
government and c o n s t i t u t i o n  of t h e  Uni ted  Kingdom, as by 
l a w  e s t a b l i s h e d ,  o r  e i t h e r  House of Pa r l i amen t ,  o r  t h e  
a d m i n i s t r a t i o n  of j u s t i c e ,  o r  t o  e x c i t e  H i s  Ma jes ty ' s  
s u b j e c t s  t o  a t t empt  o therwise  t h a n  by l awfu l  means, t h e  
a l t e r a t i o n  of  any m a t t e r  i n  Church o r  S t a t e  by l a w  
e s t a b l i s h e d ,  [ o r  t o  i n c i t e  any person  t o  commit any crime 
i n  d i s tu rbance  of t h e  peace , ]  o r  t o  r a i s e  d i s c o n t e n t  o r  
d i s a f f e c t i o n  amongst H i s  M a j e s t y ' s  s u b j e c t s ,  o r  t o  promote 
f e e l i n g s  of i l l - w i l l  and h o s t i l i t y  between d i f f e r e n t  c l a s s e s  
of such s u b j e c t s .  

An i n t e n t i o n  t o  show t h a t  H i s  Majesty has  been m i s l e d  
o r  mistaken i n  h i s  measures ,  o r  t o  p o i n t  ou t  e r r o r s  o r  
d e f e c t s  i n  t h e  government o r  c o n s t i t u t i o n  as  by law 
e s t a b l i s h e d ,  w i t h  a view t o  t h e i r  r e fo rma t ion ,  o r  t o  e x c i t e  
H i s  M a j e s t y ' s  s u b j e c t s  t o  a t t empt  by l awfu l  means t h e  
a l t e r a t i o n  of any m a t t e r  i n  Church o r  S t a t e  by l a w  
e s t a b l i s h e d ,  o r  t o  p o i n t  o u t ,  i n  o r d e r  t o  s e c u r e  t h e i r  
removal,  m a t t e r s  which a r e  producing ,  o r  have a tendency t o  
produce,  f e e l i n g s  o f  h a t r e d  and i l l - w i l l  between c l a s s e s  of 
H i s  Ma jes ty ' s  s u b j e c t s ,  i s  n o t  a s e d i t i o u s  i n t e n t i o n .  

(a) I n t e n t i o n  t o  cause v i o l e n c e  

70. I t  i s  c l e a r  t h a t  t h e r e  i s  a q u a l i f i c a t i o n  t o  t h e  
r u l e s  as s t a t e d  by Stephen.  I t  i s  n o t  s u f f i c i e n t  merely t o  
show t h a t  t h e  words were used  w i t h  t h e  i n t e n t i o n  of 
a c h i e v i n g  one of t h e  o b j e c t s  s e t  ou t  i n  A r t i c l e  1 1 4 ;  it must 
a l s o  be proved t h a t  t h e r e  was an i n t e n t i o n  t o  cause 
v i o l e n c e .  lo4 Indeed ,  Stephen h i m s e l f  i n  h i s  H i s t o r y  of  t he  

103. The words i n  b r a c k e t s  were added i n  t h e  4th e d i t i o n .  
They d i d  n o t  appear  i n  t h e  A r t i c l e  approved bv t h e  
Cr imina l  Law Commissioners and by Cave J. i n  Burns, 
n.102,  above. 

104. E. v.  C o l l i n s  (1839) 9 C. & P.456,461, 
- R. v. r ( 1 8 8 6 )  16 Cox C.C.355,367; 
(1909) 2 2  Cox C . C . 1 , 4 , =  Coler idge  J. 

per L i t t l e d a l e  J. ; 
R. v .  Aldred - 
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Crimina l  Law of England accep t s  t h a t  n o t h i n g  s h o r t  o f  a 
d i r e c t  i nc i t emen t  t o  d i s o r d e r  and v i o l e n c e  i s  a s e d i t i o u s  
l i b e l .  He s t a t e s  t h a t  t h e  modern view of t h e  law i s  
p l a i n l y  and f u l l y  s e t  o u t  by L i t t l e d a l e  J. i n  C o l l i n s .  I n  
t h a t  case  t h e  j u r y  were i n s t r u c t e d  t h a t  they  could  conv ic t  
of s e d i t i o u s  l i b e l  only i f  they  were s a t i s f i e d  t h a t  t h e  
defendant  "meant t h a t  t h e  people  s h o u l d  make use of p h y s i c a l  
f o r c e  as  t h e i r  own re source  t o  o b t a i n  j u s t i c e ,  and meant t o  
e x c i t e  t h e  people  t o  t a k e  t h e  power i n t o  t h e i r  own hands ,  
and meant t o  e x c i t e  them t o  tumul t  and d i so rde r . "  These 
views a r e  c i t e d  w i t h  approval  i n  t h e  Canadian case  o f  
Boucher v. E. ,lo6 al though t h e  case  i t s e l f  d i d  n o t  t u r n  
upon t h e  q u e s t i o n  of  whether  t h e r e  was q.n inc i t emen t  t o  
a c t u a l  v io l ence .  

(b) I n t e n t i o n  t o  d i s t u r b  c o n s t i t u t e d  a u t h o r i t y  

7 1 .  The most c a r e f u l  a n a l y s i s  which has  been g iven  t o  
t h e  l a w  of s e d i t i o n  i n  r e c e n t  y e a r s  i s  i n  t h e  judgments of 
t h e  Supreme Court  of Canada i n  Boucher v. E. lo7 The Court 
h e l d  t h a t  " the  s e d i t i o u s  i n t e n t i o n  upon which a p r o s e c u t i o n  
f o r  t h e  s e d i t i o u s  l i b e l  must be founded i s  an i n t e n t i o n  t o  
i n c i t e  v i o l e n c e  o r  t o  c r e a t e  p u b l i c  d i s t u r b a n c e  o r  d i s o r d e r  
a g a i n s t  H i s  Majesty o r  t h e  i n s t i t u t i o n s  of  Government. 
Proof of an i n t e n t i o n  t o  promote f e e l i n g s  of i l l - w i l l  and 
h o s t i l i t y  between d i f f e r e n t  c l a s s e s  of s u b j e c t s  does n o t  
a lone  e s t a b l i s h  a s e d i t i o u s  i n t e n t i o n .  Not on ly  must t h e r e  
be proof  of i nc i t emen t  t o  v i o l e n c e  i n  t h i s  connec t ion ,  b u t  
it must be v i o l e n c e  o r  d e f i a n c e  f o r  t h e  purpose of  d i s t u r b i n g  
c o n s t i t u t e d  a u t h o r i t y . "  The s u b j e c t  of  t h e  charge i n  t h i s  
case  was a pamphlet i s s u e d  by a group of Jehovah 's  Wi tnesses ,  
a t t a c k i n g  t h e  p o l i c e ,  p u b l i c  o f f i c i a l s  and Roman C a t h o l i c  

105. (1883) , vo l .11 ,  ~ p . 3 7 5 ~ 3 8 1 .  

107. Supra.  
106. [1951] 2 D.L.R.369,382-4. 
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c l e r g y  on t h e  grounds t h a t  t hey  p e r s e c u t e d  members of t h e  
s e c t ,  and a l l e g i n g  t h a t  t h e  c l e r g y  u n j u s t i f i a b l y  i n f l u e n c e d  
t h e  c o u r t s  and t h e  a d m i n i s t r a t i o n  of j u s t i c e  a g a i n s t  them. 

72. I f  t h i s  s t a t emen t  of t h e  law i s  c o r r e c t  it would 
seem t h a t  a case  such  a s  E. v.  Leese lo8  could  no t  be made 
t h e  s u b j e c t  of a charge of  s e d i t i o n .  In  t h a t  case  t h e  
p r i n t e r s  and p u b l i s h e r s  of a newspaper were charged w i t h  
s e d i t i o u s  l i b e l  i n  t h a t  they  p u b l i s h e d  a p a p e r  c o n t a i n i n g  
s t a t e m e n t s  r e f l e c t i n g  upon t h e  Jewish Community as  a whole,  
on which charge t h e y  were a c q u i t t e d .  There was a similar 
p r o s e c u t i o n  i n  1947 of a newspaper e d i t o r  who had w r i t t e n  
an a r t i c l e  i n  s t r o n g  terms a s s a i l i n g  B r i t i s h  Jews and 
complaining of  t h e i r  a l l e g e d  b l a c k  market a c t i v i t i e s  , a t  a 
t ime when P a l e s t i n i a n  Jews were a t t a c k i n g  B r i t i s h  s o l d i e r s  
i n  P a l e s t i n e .  The a r t i c l e  went s o  f a r  as t o  sugges t  t h a t  
v io l ence  might be t h e  only way t o  b r i n g  t h e  B r i t i s h  Jews t o  
a sense  of t h e i r  r e s p o n s i b i l i t y  t o  t h e  count ry  i n  which 
they  l i v e d .  I n  t h i s  ca se ,  t o o ,  t h e  defendant  was a c q u i t t e d .  
P u b l i c a t i o n s  such as  t h e s e  might w e l l  now c o n s t i t u t e  o f f ences  
under t h e  Race Re la t ions  Act 1965,  o r  under  t h e  1976 Act when 
it i s  brought  i n t o  o p e r a t i o n .  
73. I t  seems t o  us t h a t  it i s  most u n l i k e l y  t h a t  t h e  
c o u r t s  would now adopt any d e f i n i t i o n  of  s e d i t i o n  which goes 
wider  t h a n  t h a t  e x p r e s s e d  i n  Boucher v. E. I f  t h i s  i s  

p u b l i s h i n g  s e d i t i o u s  words , of s e d i t i o u s  l i b e l ,  o r  of 
s e d i t i o u s  conspi racy  he must be shown t o  have in tended  t o  

i n c i t e  t o  v i o l e n c e ,  o r  t o  p u b l i c  d i s o r d e r  o r  d i s t u r b a n c e ,  w i th  
t h e  i n t e n t i o n  of d i s t u r b i n g  c o n s t i t u t e d  a u t h o r i t y .  

~ 

I 

109 

i 
I 
I 

, c o r r e c t  it fo l lows  t h a t  b e f o r e  a person  can be conv ic t ed  of 

108. 

109. 

110. 

The Times, 19 and 2 2  September 1936. The defendants  
were a l s o  charged w i t h  p u b l i c  m i s c h i e f ,  on which count  
t hey  were conv ic t ed .  As t o  p u b l i c  m i s c h i e f  s e e  pa ra .  
74, below. 
See S t r e e t ,  Freedom t h e  I n d i v i d u a l  and t h e  Law (3 rd  
ed . )  Penguin, Books A t  p.2Q3. 

See para .71 ,  above. 
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3. P u b l i c  m i s c h i e f  and s e d i t i o n  

74 .  
t h e  charge of s e d i t i o n ,  a l s o  f aced  a charge of p u b l i c  
m i s c h i e f  upon which they  were convic ted .  I n  Joshua  v. E. 
t h e  defendant  was l i k e w i s e  charged w i t h  b o t h  s e d i t i o n  and 
p u b l i c  mischief  ( i n  t h e  Windward and Leeward I s l a n d s ) .  The 
P r ivy  Counci l ,  on appea l ,  condemned t h e  p r a c t i c e  of  t r y i n g  
a p r i s o n e r  f o r  b o t h  s e d i t i o n  and f o r  caus ing  a p u b l i c  
mischief  by making t h e  s e d i t i o u s  speech .  They l e f t  open t h e  
q u e s t i o n  of  whether  t h e r e  was any s e p a r a t e  crime of 
e f f e c t i n g  a p u b l i c  m i s c h i e f ,  a p a r t  from cases  of conspi racy .  
The House of Lords has  now dec ided  t h a t  t h e r e  i s  no  common 
law o f fence  of p u b l i c  misch ie f .  

In  E. v .  L e e s e l l '  t h e  de fendan t s ,  i n  a d d i t i o n  t o  

1 1 2  

113 

4 .  The n a t u r e  of t h e  i n t e n t i o n  r e q u i r e d  

75. There i s  cons ide rab le  doubt on t h e  a u t h o r i t i e s  as t o  
t h e  n a t u r e  of t h e  i n t e n t i o n  r e q u i r e d  i n  s e d i t i o n .  Opinions 
range from t h e  extreme o b j e c t i v e  t e s t ,  which r e q u i r e s  only  
proof  t h a t  t h e r e  was an i n t e n t i o n  t o  p u b l i s h  t h e  words t h a t  
were p u b l i s h e d  - 

"In  de te rmining  whether  t h e  i n t e n t i o n  . . . was o r  
was n o t  s e d i t i o u s ,  every  person  must be deemed 
t o  i n t e n d  t h e  consequences which would n a t u r a l l y  
flow from h i s  conduct . . . ' I 1 1 4  

115 t o  t h e  extreme s u b j e c t i v e  t e s t  e n u n c i a t e d  i n  E.  v. Steane  
under  which n o t h i n g  less t h a n  a d e s i r e  t o  cause t h e  d i s o r d e r ,  
e t c .  would s u f f i c e .  We do n o t  t h i n k  t h a t  f o r  our  purposes  
it i s  n e c e s s a r y  t o  g ive  d e t a i l e d  c o n s i d e r a t i o n  t o  t h e  
va r ious  c o n f l i c t i n g  a u t h o r i t i e s .  They a r e  c l e a r l y  s e t  o u t  

111. See para .72 ,  above, and n.108.  
1 1 2 .  [1955] 1 A l l  E.R. 2 2 .  
113. Withers  v .  D.P.P. [1975] A.C.  842. 
114 .  S tephen ' s  Diges t  of t h e  Cr imina l  Law ( 9 t h  e d . ,  1950>,  

115. [1947] K.B.  997. 

a r t .  115. 
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i n  Smith and Hogan’s Cr imina l  Law. If t h e r e  i s  t o  be 
any crime of s e d i t i o n  i n  t h e  c r i m i n a l  code we t h i n k  it i s  
c l e a r  t h a t  t h e  menta l  e lement  must be one of i n t e n t i o n  as 
e v e n t u a l l y  d e f i n e d  f o r  t h e  whole code. 1 1 7  

7 7 .  I t  seems t o  us most u n l i k e l y  t h a t  t h e  c o u r t s  would 
adopt  any d e f i n i t i o n  of s e d i t i o n  which goes wider  t h a n  t h a t  
expres sed  i n  Boucher v. E.  I f  t h i s  i s  c o r r e c t ,  it fo l lows  
t h a t  b e f o r e  a person  can be conv ic t ed  of p u b l i s h i n g  s e d i t i o u s  
words, o r  a s e d i t i o u s  l i b e l  o r  of  s e d i t i o u s  consp i r acy  he 

B. P roposa l s  f o r  reform of s e d i t i o n  

76.  The main q u e s t i o n  we must ask i s  whether  t h e r e  i s  
any need f o r  a crime o r  cr imes of  s e d i t i o n  i n  a c r imina l  
code. This  n e c e s s i t a t e s  c o n s i d e r i n g  whether  t h e r e  i s  any 
conduct which ought t o  be p e n a l i s e d  b u t  which would go 
unpunished i f  t h e r e  were no  such  cr imes i n  t h e  code. The 
pub l i shed  c r i m i n a l  s t a t i s t i c s  do n o t  t r e a t  s e d i t i o n  as a 
s e p a r a t e  c l a s s  of o f f e n c e ,  b u t  t h e  in fo rma t ion  we have had 
from t h e  D i r e c t o r  of P u b l i c  Prosecut ions118 shows t h a t  i n  
t h e  l a s t  f i f t e e n  y e a r s  t h e r e  has  been only  one i n s t a n c e  of 
proceedings  be ing  brought  f o r  s e d i t i o n .  In  t h a t  ca se  t h e r e  
were, i n  f a c t  , o t h e r  o f f ences  o f  which t h e  de fendan t s  were 
convic ted .  There a r e  a number of s t a t u t o r y  o f f e n c e s  which 
we s h a l l  have t o  c o n s i d e r  i n  t h i s  g e n e r a l  review of o f f e n c e s  
a g a i n s t  t h e  S t a t e  o r  i n  a l a t e r  review of p u b l i c  o r d e r  
o f f ences  b u t ,  f o r  t h e  reasons  which appear  i n  t h e  n e x t  
pa rag raph ,  we do n o t  t h i n k  t h a t  a f u l l  examinat ion of  t h e s e  
o f f ences  i s  necessa ry  t o  enab le  us t o  answer t h e  q u e s t i o n  
p o s t u l a t e d  above. 

116. ( 3 r d  ed . )  a t  pp.647-648. 
1 1 7 .  See Working Paper  No. 31,’The Mental Element i n  C r i m e ! ’  
118. See pa ra .  4 7 ,  above. 
119 .  [1951] 2 D.L.R.  369. 
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I 
j 
i '  

must be shown to have intended to incite to violence, o r  to 
public disorder o r  disturbance, with the intention 
thereby of disturbing constituted authority. In order to 
satisfy such a test it would, therefore, have to be shown 
that the defendant had incited o r  conspired to commit either 
offences against the person, o r  offences against property o r  
urged others to riot o r  to assemble unlawfully. H e  would, 
therefore, be guilty, depending on the circumstances,of 
incitement o r  conspiracy to commit the appropriate offence 
or offences. 

7 8 .  At present both incitement and conspiracy to commit 
any offence, whether a common law offence o r  a statutory 
offence with a maximum penalty, cari-y a penalty of 
imprisonment and a fine entirely at the discretion of the 
court. Clause 3 of the Criminal Law Bill now before 
Parliament is designed to limit the penalty for conspiracy 
to conimit an indictable offence to the penalty available for 
that offence, and in Working Paper N0.50~'~ we have proposed 
that the penalty for incitement should be similarly limited. 
Even with such limitations we do not think that in the 
present context the penalties available would be insufficient. 
These would be life imprisonment if there was incitement o r  
conspiracy to contravene section 18 of the Offences against 
the Person Act 1 8 6 1 ,  o r  section l ( 2 )  o r  ( 3 )  of the Criminal 
Damage Act 1971, o r  to commit the common law offence of 
riot or unlawful assembly; imprisonment for 10 years if 
there was incitement o r  conspiracy to contravene section l(1) 

120. Iochoate Offences: Conspiracy, Attempt and 
Incitemeht, para. 114. 
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of t h e  Cr imina l  Damage A c t ,  and f o r  5 y e a r s  i f  t h e r e  w a s  
i nc i t emen t  o r  c o n s p i r a c y  t o  cont ravene  s e c t i o n  2 0  of t h e  
Offences a g a i n s t  the Person  Act .  Apar t  from t h e  
c o n s i d e r a t i o n  t h a t  t h e r e  i s  l i k e l y  t o  be a s u f f i c i e n t  range 
of  o t h e r  o f f ences  c o v e r i n g  conduct  amounting t o  s e d i t i o n ,  w e  
t h i n k  t h a t  it i s  b e t t e r  i n  p r i n c i p l e  t o  r e l y  on t h e s e  
o r d i n a r y  s t a t u t o r y  and common l a w  o f f e n c e s  than  t o  have 
r e s o r t  t o  an o f f ence  which has  t h e  i m p l i c a t i o n  t h a t  t h e  
conduct i n  q u e s t i o n  i s  " p o l i t i c a l " .  Our p r o v i s i o n a l  view, 
t h e r e f o r e ,  i s  t h a t  t h e r e  i s  no need f o r  an o f f ence  of 
s e d i t i o n  i n  t h e  c r i m i n a l  code. 
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PART I V :  OFFENCES OF SUBVERTING THE FORCES 
AND THE LIKE 

A. The P r e s e n t  Law 

1. General  

7 9 .  There a r e  a number of o f f ences  c r e a t e d  by s t a t u t e  
which p r o t e c t  t h e  armed f o r c e s  and t h e  p o l i c e  from a t tempts  
t o  s u b v e r t  t h e i r  a l l e g i a n c e  o r  persuade  them i n t o  breaches  
of du ty .  The s t a t u t e s  w i t h  which we a r e  d i r e c t l y  concerned 
i n  t h i s  paper  a r e  t h e  Inc i t emen t  t o  Mutiny Act 1797, t h e  
Inc i tement  t o  D i s a f f e c t i o n  Act 1934, t h e  P o l i c e  Act 1964 
and t h e  Al i ens  R e s t r i c t i o n  (Amendment) Act 1 9 1 9 .  In  
a d d i t i o n ,  t h e  armed f o r c e s ’  own A c t s l Z 1  c r e a t e  a number of 
o f f ences  of t h i s  n a t u r e  r e l a t i n g  t o  m i l i t a r y  m a t t e r s  which 
apply t o  persons  g e n e r a l l y  and a r e  puni-shable by the  c i v i l  
c o u r t s .  We a r e  n o t  concerned w i t h  t h e s e  l a t t e r  o f f ences  
save  i n s o f a r  as  t h e y  may o v e r l a p  w i t h  and perhaps  r ende r  
unnecessary  any o f fence  which i s  our  d i r e c t  concern.  

2 .  I nc i t emen t  t o  Mutiny Act 1 7 9 7  

80. P r i o r  t o  t h e  Royal Navy mutiny a t  t h e  Nore i n  1 7 9 7  
i nc i t emen t  t o  mutiny i n  t h e  armed f o r c e s  was n o t  an of fence .  
The Inc i tement  t o  Mutiny Act 1797 remedied t h i s  gap i n  t h e  
law. The Act made it a felony122 “ m a l i c i o u s l y  and adv i sed ly  
( t o )  endeavour t o  seduce any person  o r  persons  s e r v i n g  i n  
H i s  Ma jes ty ’ s  f o r c e s  by s e a  o r  l and  from h i s  o r  t h e i r  du ty  
and a l l e g i a n c e  t o  H i s  Majes ty ,  o r  t o  i n c i t e  o r  s t i r  up any 
such  person  o r  persons  t o  commit any a c t  o f  mutiny,  o r  t o  

1 2 1 .  Army A c t  1955, A i r  Force Act 1955 and Naval 

1 2 2 .  The d i s t i n c t i o n  between f e lony  and misdemeanour was 
D i s c i p l i n e  Act 195 7. 

abo l i shed  by t h e  Cr imina l  Law A c t  1967. 
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endeavour t o  make any mutinous assembly,  o r  t o  commit any 
t r a i t o r o u s  o r  mutinous p r a c t i c e  whatsoever” .  The Act was 
al lowed t o  l a p s e  i n  1805 b u t  was r e v i v e d  i n  1817 and remains 
in f o r c e  s o  fa r  as t h e  o f f ence  s e t  o u t  above i s  concerned.  
A t  f i r s t  p u n i s h a b l e  by d e a t h ,  t h e  o f f ence  now c a r r i e s  a 
maximum of l i f e  imprisonment.  The word ”adv i sed ly”  means 
“knowingly” and it i s  t h e r e f o r e  n e c e s s a r y  t o  show t h a t  t h e  
defendant  knew t h a t  t h e  person  he  was addres s ing  was a 
member of t h e  armed f o r c e s .  I t  i s  t o  be n o t e d  t h a t  t h e  
endeavour must be t o  seduce from “duty  a l l e g i a n c e “ ,  
which would appear  t o  mean an endeavour  t o  induce a s t a t e  
of d i s a f f e c t i o n  towards t h e  S t a t e .  There have been no  
p r o s e c u t i o n s  under  t h i s  Act f o r  ve ry  many y e a r s .  

3. Inc i t emen t  t o  D i s a f f e c t i o n  Act 1934 

81. The Inc i t emen t  to D i s a f f e c t i o n  Act 1934 p r o v i d e s  
f o r  two o f fences  - 

(1) m a l i c i o u s l y  and adv i sed ly  endeavouring t o  
seduce any member of H i s  Ma jes ty ’ s  f o r c e s  from 
h i s  duty o r  a l l e g i a n c e  t o  H i s  Majesty ( s e c t i o n  1) ;  

( 2 )  w i t h  i n t e n t  t o  commit o r  t o  a i d ,  a b e t ,  counse l  

O r  P rocure  t h e  commission of an of fence  under  
s e c t i o n  1, having  i n  one ’ s  p o s s e s s i o n  o r  under  Onets 
c o n t r o l  any document o f  such a n a t u r e  t h a t  t h e  
d i s s e m i n a t i o n  of copies  t h e r e o f  among members of 
H i s  Majes ty’s  f o r c e s  would c o n s t i t u t e  such an 
o f fence  ( s e c t i o n  2 ( 1 ) ) .  

These o f f ences  c a r r y  maximum p e n a l t i e s  o f  2 y e a r s ’  
imprisonment and a E 2 0 0  f i n e  on i n d i c t m e n t ,  and 4 months’ 
imprisonment and a E 2 0  f i n e  on summary conv ic t ion .  The Act 
a l s o  con ta ins  i n  s e c t i o n  2 ( 2 )  a power of s e a r c h  of s p e c i f i e d  
premises  under  w a r r a n t  i s s u e d  by a High Court  judge on h i s  

123 .  E. V. F u l l e r  (1797) 2 Leach 790. 
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being  s a t i s f i e d  by i n f o r m a t i o n  on o a t h  from a p o l i c e  
i n s p e c t o r  t h a t  t h e r e  i s  reasonable  ground f o r  s u s p e c t i n g  
t h a t  t h e r e  i s  on t h e  premises  ev idence  of t h e  commission of 
an o f f ence  under t h e  Act .  

82. The B i l l  a roused  con t rove r sy ,  which i s  r e f l e c t e d  i n  
t h e  deba te s  du r ing  i t s  passage  through Pa r l i amen t .  Although 
t h e r e  seems t o  have been some i n d i c a t i o n  a t  t h e  t ime t h a t  
many l e a f l e t s  l i k e l y  t o  cause  d i s a f f e c t i o n  among t h e  f o r c e s  
had been p r i n t e d  and d i s t r i b u t e d ,  it was a s s e r t e d  by t h e  
Government of t h e  day t h a t  t h e  Act was n o t  a p a n i c  measure,  
b u t  merely a means of b r i n g i n g  persons  t o  t r i a l  f o r  
endeavouring t o  seduce t h e  f o r c e s  w i t h o u t  having  t o  r e l y  on 
t h e  Inc i tement  t o  Mutiny Act 1797, which n e c e s s i t a t e d  t r i a l  
on ind ic tmen t  i n  eve ry  case  w i t h  a maximum p e n a l t y  of  l i f e  
imprisonment.  

83. The main c o n t r o v e r s i e s  c e n t r e d  upon - 
(1) t h e  words "duty or a l l e g i a n c e "  used  i n  s e c t i o n  1 

i n s t e a d  of "duty 
1797 Act ,  and 

a l l e g i a n c e "  used  i n  t h e  

(2) t h e  powers o f  s e a r c h  and s e i z u r e .  

I t  was s t r e s s e d  i n  deba te  by t h o s e  opposed t o  t h e  measure 

t h a t  t h e  use of t h e  word "or" r a t h e r  t h a n  "and" i n  s e c t i o n  1 
1 2 4  cons ide rab ly  widened t h e  scope of t h e  p r o s c r i b e d  conduct ,  

and indePd c s e a t e d  an e n t i r e l y  new o f fence .  I t  was p o i n t e d  
o u t  t h a t  a wife  who persuaded  h e r  s o l d i e r  husband t o  o v e r s t a y  
h i s  l eave  by a day o r  s o  could  n o t  be s a i d  t o  have 
endeavoured t o  seduce him from h i s  du ty  and a l l e g i a n c e  t o  
t h e  Sovere ign ,  and would n o t ,  t h e r e f o r e ,  have been g u i l t y  of 
an o f f ence  under t h e  1797 A c t ,  a l t hough ,  s o  i t  was argued,  
she might w e l l  be  g u i l t y  of  an o f f ence  under  t h e  1934 Act ,  
f o r  she  would have endeavoured t o  seduce him from h i s  duty. 
I t  was contended by t h e  Government t h a t  t h e  o f f ence  c r e a t e d  

1 2 4 .  See speech of  M r  Dingle  Foot: Hansard (H.C.) 
31  October  1934, v o l .  293, c o l .  201. 
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was no wider  t han  t h a t  c o n t a i n e d  i n  t h e  1 7 9 7  Act. There i s  
no  a u t h o r i t y  on t h e  meaning of t h e  words i n  e i t h e r  of t h e  
Ac t s ,  n o r  upon t h e  meaning of t hose  words t h a t  a r e  used  
i n  t h e  1934 Act where they  appear  i n  s e c t i o n  9 4  of t h e  
Naval D i s c i p l i n e  Act 1 9 5 7  which c r e a t e s  an o f fence  
p u n i s h a b l e  w i t h  a maximum of imprisonment f o r  l i f e .  1 2  5 

84. The Act has  been l i t t l e  used  s i n c e  i t s  i n t r o d u c t i o n  
and between 1956 and 1974 t h e r e  were,  indeed ,  on ly  f o u r  
p r o s e c u t i o n s ,  two i n  1971, one i n  1973 and one i n  1 9 7 4 ;  a l l  
were concerned w i t h  t h e  p o s s e s s i o n  o r  d i s t r i b u t i o n  of  
l e a f l e t s  des igned  t o  seduce s o l d i e r s  from t h e i r  duty o r  
a l l e g i a n c e  t o  t h e  Queen i n  r e l a t i o n  t o  s e r v i c e  i n  Northern 
I r e l a n d .  S ince  1 9 7 4  t h e r e  has  been an i n t e n s i f i c a t i o n  of 
t h e  a c t i v i t i e s  of t h e  B r i t i s h  Withdrawal from Nor thern  
I r e l a n d  Campaign and p u b l i c i t y  has  been given t o  l e a f l e t s  
b e i n g  d i s t r i b u t e d  such  as t h o s e  headed "Some Informat ion  f o r  
Discontented  S o l d i e r s " .  
t h a t  t aken  as  a whole such a l e a f l e t  was t h e  c l e a r e s t  
i nc i t emen t  t o  mutiny and t o  d e s e r t i o n ,  t h e  d i s t r i b u t i o n  of 
which would be an endeavour  t o  seduce a s o l d i e r  from h i s  
du ty  o r  a l l e g i a n c e  t o  Her Majesty.  In  October  1 9 7 5  
f o u r t e e n  defendants  were charged w i t h  c o n s p i r a c y  t o  seduce 
s o l d i e r s  from t h e i r  du ty  o r  a l l e g i a n c e  c o n t r a r y  t o  s e c t i o n  1 

o f  t h e  Inc i tement  t o  D i s a f f e c t i o n  Act , and wi th  p o s s e s s i o n  
of  documents s i m i l a r  i n  con ten t  t o  t h o s e  i n  E. v. Arrowsmith, 
c o n t r a r y  t o  s e c t i o n  2 of t h e  A c t .  They were a c q u i t t e d  of 
a l l  charges  based  upon t h e  Act ,  i n c l u d i n g  t h e  charge of  
conspi racy .  S ince  t h e n  two pending cases  of  t h e  same 

126 I t  was h e l d  i n  E. v. Arrowsmith 

125. See n.130,  below. 
126. [1975] 1 Q.B.  678. 
1 2 7 .  R. v. Wil l iams and O t h e r s ,  The Times, 11 December 1 9 7 5 .  

'TWO defendants  were c o n v i c t e d  of  a s s i s t i n g  d e s e r t e r s  
c o n t r a r y  t o  s .192 of t h e  Army Act 1955. 
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n a t u r e  have been dropped,  one i n  Scot land ,128  and one a t  
P res ton  Crown Court  w h e r e ' n o  ev idence  was o f f e r e d  by t h e  
p r o s e c u t i o n  on a charge of  p o s s e s s i o n  of a l e a f l e t  c o n t r a r y  
t o  s e c t i o n  2 of t h e  A c t .  

85. 
t o  sugges t ions  t h a t  t h e  l e g i s l a t i o n  c o n s t i t u t e s  an 
unwarranted inf r ingement  of t h e  l i b e r t y  o f  t h e  s u b j e c t ,  and 
i t  has  been s u g g e s t e d  t h a t  s e c t i o n  2(1)  might be used t o  
p rosecu te  any p o s s e s s i o n  of  l i t e r a t u r e  which i f  r ead  by a 
member of t h e  f o r c e s  might seduce him from h i s  du ty  o r  
a l l e g i a n c e .  This  l a t t e r  argument i s  w i t h o u t  founda t ion ;  i t  
is  an e s s e n t i a l  e lement  of  t h e  p o s s e s s i o n  o f fence  t h a t  t h e  
accused i n t e n d s  t o  commit o r  t o  a i d  and a b e t  t h e  commission 
of an o f fence  under  s e c t i o n  1, and t h i s  cannot  n e c e s s a r i l y  
be i n f e r r e d  from t h e  p o s s e s s i o n  of s i n g l e  copies  of books 
and l e a f l e t s .  P o s s e s s i o n  o f  bundles  of pamphlets may, of 
cour se ,  t aken  t o g e t h e r  w i t h  o t h e r  f a c t o r s ,  be some evidence 
of an i n t e n t i o n  a t  l e a s t  t o  a i d  and a b e t  t h e  commission of 
an o f f ence  under s e c t i o n  1. 

The r e c e n t  use of t h e  193'4 A c t  has  aga in  given r i s e  

4.  Offences under  Acts  r e l a t i n g  t o  t h e  Armed 
Forces  

86. There a r e  a number of c i v i l i a n  o f f ences  under  t h e  
Acts r e l a t i n g  t o  t h e  armed f o r c e s  which o v e r l a p  w i t h  t h e  
o f f ences  which we have h i t h e r t o  been cons ide r ing .  They 
cover  i n t e r f e r e n c e  w i t h  duty  and a c t s  i n  r e l a t i o n  t o  
d e s e r t i o n  and mal inger ing .  These,however,  have n o t  been 
r e f e r r e d  t o  us f o r  c o n s i d e r a t i o n .  They may be 
summarised a s  fo l lows  - 

128. The Times, 19 December 1975. The Lord Advocate 
d i r e c t e d  t h e  dropping of charges  a g a i n s t  f o u r  
defendants  of  cont ravening  s .  1 by d i s t r i b u t i n g  
l e a f l e t s  t o  Marines a t  a n a v a l  open day. 
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(a )  I n t e r f e r e n c e  w i t h  duty 

I t  i s  a summary o f fence  t o  o b s t r u c t  o r  
o the rwise  i n t e r f e r e  w i t h  a member of  t he  Army 
o r  A i r  Force i n  t h e  e x e r c i s e  of h i s  duty.  
The Navy has  no such  g e n e r a l  o f f ence .  

129 
130 

(b) D e s e r t i o n  
I t  i s  an o f fence  t o  p r o c u r e ,  persuade  o r  assist  
any a c t  of  d e s e r t i o n  o r  absence w i t h o u t  l eave  o f  
a member of t h e  armed f o r c e s  o r  t o  concea l  o r  
ass is t  i n  concea l ing  a d e s e r t e r  o r  person  absent  
w i t h o u t  l eave .  13' 
p r e t e n d  t o  be a d e s e r t e r .  

I t  i s  a l s o  an o f f ence  t o  
132 

(c) Mal inger ing  
I t  i s  an o f f ence  t o  produce i l l n e s s  i n  a s e r v i n g  
member of t h e  Army o r  A i r  Force o r  t o  provide  
drugs i n  o r d e r  t o  a i d  mal inger ing .  133 

~ ~~ ~~ 

129. Army Act 1 9 5 5 ,  s .193;  A i r  Force +ct 1955, s .193:  
: maximum punishment:  t h r e e  months imprisonment and 

€50 f i n e .  
130. I t  i s  an o f fence  under  t h e  Naval D i s c i p l i n e  A c t  1957, 

s . 9 4 ,  p u n i s h a b l e  by Court  M a r t i a l ,  f o r  a person  i n  a 
s h i p  o r  on a n a v a l  e s t a b l i s h m e n t  abroad t o  seduce 
n a v a l  p e r s o n n e l  from t h e i r  duty o r  a l l e g i a n c e  t o  Her 
Majesty:  maximum punishment:  imprisonment f o r  l i f e .  

Naval D i s c i p l i n e  Act 1957, s . 97 :  maximum punishment:  
on ind ic tmen t  two y e a r s '  imprisonment and €500 f i n e ,  
and on summary c o n v i c t i o n  t h r e e  months ' imprisonment 
and f 5 0  f i n e .  

132. Army Act 1955, s . 1 9 1 ,  A i r  Force Act 1955, s . 1 9 1 ,  Naval 
D i s c i p l i n e  A c t  195 7 ,  s .  96 : maximum punishment:  t h r e e  
months' imprisonment and E50 f i n e .  

133. Army A c t  1955, s . 1 9 4 ,  A i r  Force A c t  1955, s . 1 9 4 :  
maximum punishment on ind ic tmen t  two y e a r s '  
imprisonment and a f i n e  of €500,  and on summary 
conv ic t ion  t h r e e  months imprisonment and a f i n e  of  
€100. 

131. Army Act 1955, s . 1 9 2 ,  A i r  Force Act 1955, s . 1 9 2 ,  
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5 .  P o l i c e  Act 1964 

87 .  S e c t i o n  53(1) of t h e  P o l i c e  Act 1964 (which 
supersedes  s e c t i o n  3 of  t h e  P o l i c e  Act 1919) f eads  - 

"Any person  who causes ,  o r  a t t empt s  t o  cause ,  o r  
does any a c t  c a l c u l a t e d  t o  cause ,  d i s a f f e c t i o n  
amongst t h e  members of any p o l i c e  f o r c e ,  o r  induces  
o r  a t t empt s  t o  induce ,  o r  does any a c t  c a l c u l a t e d  
t o  induce ,  any member of a p o l i c e  f o r c e  t o  w i t h h o l d  
h i s  s e r v i c e s  o r  commit b r e a c h e s  of  d i s c i p l i n e ,  
s h a l l  be g u i l t y  of an of fence . . . . "  

The maximum punishment on ind ic tmen t  i s  two y e a r s '  
imprisonment and a f i n e ,  and on summary conv ic t ion  s i x  
months' imprisonment and a f i n e  of €100. 

88. The word " c a l c u l a t e d "  i n  t h i s  s e c t i o n ,  as  i n  an 
e a r l i e r  s e c t i o n  of t h e  A c t , 1 3 4  seems c l e a r l y  t o  be used  i n  
t h e  sense  of " l i k e l y " ,  as  indeed  it i s  i n  many c r i m i n a l  
s t a t u t e s .  We agree  w i t h  P r o f e s s o r  G l a n v i l l e  Wil l iams 
when he says  t h a t  t h e  pr imary sense  of t h e  word "ca l cu la t ed"  
invo lves  des ign  o r  a t  l e a s t  f o r e s i g h t ,  t h a t  i n  a c r i m i n a l  
s t a t u t e  i t  s h o u l d  normal ly  b e a r  t h i s  meaning and t h a t  i t s  
use i n  t h e  sense  of " l i k e l y "  i s  u n f o r t u n a t e .  I t  might be 
a d v i s a b l e ,  when t h e  l e g i s l a t i v e  o p p o r t u n i t y  occurs  , t o  
s u b s t i t u t e  t h e  word " l i k e l y "  €or  t h e  word "ca l cu la t ed"  i n  
t h i s  Act where t h i s  i s  t h e  i n t e n d e d  meaning. 

135 

134. 

135. 

S e c t .  51 (3 ) :  "Any person  who . . . wears  any a r t i c l e  of 
p o l i c e  uniform i n  c i rcumstances  where it g ives  him an 
appearance s o  n e a r l y  resembl ing  t h a t  of  a member of a 
p o l i c e  f o r c e  as  t o  be c a l c u l a t e d  t o  dece ive  . . . I v  and 
s e e  Halsbuxy's  S t a t u t e s ,  vo l .  2 5  a t  p .366 ,note  on 
"Ca lcu la t e  d" . 
Crimina l  L a w ,  The General .  Par t  (2nd ed . )  , p.66. 
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6 .  Al iens  R e s t r i c t i o n  (Amendment) Act 1919 

89. If an a l i e n  "a t tempts  o r  does any a c t  c a l c u l a t e d  o r  
l i k e l y  t o  cause s e d i t i o n  o r  d i s a f f e c t i o n  amongst H i s  , 

M a j e s t y ' s  Forces  o r  t h e  f o r c e s  of H i s  Ma jes ty ' s  a l l i e s ,  o r  
amongst t h e  c i v i l i a n  p o p u l a t i o n " ,  he i s  g u i l t y  of an 
o f f ence  c a r r y i n g  a maximum sen tence  of  t e n  y e a r s '  
imprisonment on conv ic t ion  on ind ic tmen t .  Whatever t he  
meaning of "ca l cu la t ed"  h e r e ,  where i t  i s  used d i s j u n c t i v e l y  
w i t h  " l i k e l y " ,  t h e  very  use of t h e  word " l i k e l y "  i n d i c a t e s  
t h e  wid th  of t h e  o f f ence .  I t  can be committed w i t h o u t  any 
menta l  e lement  on t h e  p a r t  o f  a defendant .  F o r  it t o  be an 
of fence  i n  peacet ime t o  do an a c t  l i k e l y  t o  cause 
d i s a f f e c t i o n  amongst t h e  Forces  o r  t he  c i v i l i a n  p o p u l a t i o n  
w i t h o u t  any requirement  of i n t e n t i o n  i s  a remarkable  
example of l e g i s l a t i o n  which i s  s u r e l y  out  o f  d a t e .  

B .  C o n s i d e r a t i o n  o f ,  t h e  gene ra l  o f f ences  

90. There i s  c o n s i d e r a b l e  ove r l ap  between a number of 
t h e  o f f ences  we have s e t  ou t  above, and we b e l i e v e  t h a t  
some s i m p l i f i c a t i o n  would be advantageous.  A s  we have 
p o i n t e d  o u t  i n  paragraph  86 above, we have n o t  been asked 
t o  review t h e  o f f ences  c r e a t e d  by t h e  Army Act 1955, t h e  
A i r  Force Act 1955 and t h e  Naval D i s c i p l i n e  Act 1957 which 
w e  have s e t  ou t  i n  t h a t  paragraph .  We assume t h a t  t h e  
Se rv ices  w i l l  r e t a i n  t h o s e  p r o v i s i o n s  which t h e y  cons ide r  
a p p r o p r i a t e  t o  t h e i r  own requi rements .  

136. A l i ens  R e s t r i c t i o n  (Amendment) Act 1 9 1 9 ,  s.3(1). On 
summary conv ic t ion  t h e  maximum term of imprisonment 
i s  t h r e e  months,  t hus  e x c l u d i n g  a r i g h t  t o  j u r y  t r i a l .  
S e c t .  3(2) o f  t h e  A c t  makes it a summary o f fence  f o r  
an a l i e n  " t o  promote o r  a t tempt  t o  promote i n d u s t r i a l  
unrest i n  any i n d u s t r y  i n  which he has  n o t  been bona 
f i d e  engaged f o r  a t  l e a s t  two y e a r s  immediately 
w e d i n g  i n  t h e  Uni ted  Kingdom." 
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9 1 .  We a r e  concerned w i t h  t h e  o f f ences  under  t h e  
Inc i t emen t  t o  Mutiny Act 1 7 9 7  and t h e  Inc i t emen t  t o  
D i s a f f e c t i o n  Act 1934. I f  t h e  l a t t e r  Act i s  t o  be 
r e t a i n e d  ( a  q u e s t i o n  we r e f e r  t o  h e r e a f t e r )  it seems t o  us 
t h a t  t h e r e  s h o u l d  n o t  be any ambigui ty  i n  t h e  f i e l d  i t  
covers  which may a r i s e  from t h e  use of t h e  words "duty 
a l l e g i a n c e  t o  H i s  Majesty".  The o f fences  under  t h e  
S e r v i c e s  l e g i s l a t i o n  a r e ,  i n  ou r  view,  s u f f i c i e n t  t o  cover  
persuading  a member of t h e  armed f o r c e s  t o  be absen t  
w i t h o u t  l eave  o r ,  i n  t h e  case  of t h e  Army and t h e  A i r  
Force,  i n t e r f e r i n g  w i t h  h i s  m i l i t a r y  duty .  The Inc i tement  
t o  D i s a f f e c t i o n  Act s h o u l d  i n  ou r  view,  i f  it i s  t o  be 
r e t a i n e d ,  be amended t o  make it. c l e a r  t h a t  it aims t o  
p e n a l i s e  those  who endeavour  t o  seduce members of t he  
S e r v i c e s  from t h e i r  a l l e g i a n c e  t o  t h e  Sovere ign ,  which 
impl i e s  a b r e a c h  of a fundamental  duty of l o y a l t y .  

9 2 .  We do n o t  s eek  views on t h e  wider  i s s u e  of whether  
t h e r e  i s  need  t o  r e t a i n  t h e  Inc i t emen t  t o  D i s a f f e c t i o n  A c t  
1934. I t  can be ,  and indeed  i t  i s ,  s a i d  t h a t  t h i s  Act 
r e s t r i c t s  t h e  r i g h t  of f r e e  speech ,  by p e n a l i s i n g  those  
who expres s  views t o  members of  t h e  Forces  i n  an a t tempt  t o  
d issuade  them from doing what it i s  t h e i r  du ty  as  s e r v i n g  
members t o  do and t h a t  t h i s  i s  p a r t i c u l a r l y  s o  when those  
e x p r e s s i n g  t h e i r  views do s o  from reasons  of consc ience .  
I t  i s  a l s o  p o i n t e d  out  t h a t  s e c t i o n  2 of t h e  Act makes it 
an of fence  t o  p o s s e s s ,  w i t h  i n t e n t  t o  commit o r  t o  a i d ,  
a b e t ,  counse l  o r  procure  t h e  commission of an of fence  
under s e c t i o n  1, any document, d i s s e m i n a t i o n  of which among 
t h e  Forces  would c o n s t i t u t e  such  an o f fence ,  and g ives  
power t o  s e a r c h  f o r  and s e i z e  such  documents. I t  i s  argued 
t h a t  t he  r i g h t  t o  freedom of expres s ion ,  dec l a red  i n  
A r t i c l e  lO(1) of t h e  European Convention f o r  t h e  P r o t e c t i o n  
of Human Rights  and Fundamental Freedoms, i n c l u d e s  the  
r i g h t  t o  r e c e i v e  and impar t  i n f o r m a t i o n  and i d e a s  w i t h o u t  
i n t e r f e r e n c e  by p u b l i c  a u t h o r i t y ,  and t h a t  t h e  l e g i s l a t i o n  
cont ravenes  t h i s  A r t i c l e .  
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93 .  However, A r t i c l e  lO(2) p rov ides  t h a t  - 
"The e x e r c i s e  of t h e s e  freedoms,  s i n c e  it c a r r i e s  
w i t h  i t  d u t i e s  and r e s p o n s i b i l i t i e s ,  may be 
s u b j e c t  t o  such  f o r m a l i t i e s ,  c o n d i t i o n s ,  
r e s t r i c t i o n s  o r  p e n a l t i e s  as a r e  p r e s c r i b e d  by law 
and a r e  n e c e s s a r y  i n  a democra t ic  s o c i e t y  i n  t h e  
i n t e r e s t s  of n a t i o n a l  s e c u r i t y ,  t e r r i t o r i a l  
i n t e g r i t y  o r  p u b l i c  s a f e t y ,  f o r  t h e  p r e v e n t i o n  of 
d i s o r d e r  o r  crime..  . . ' I  

Sub jec t  t o  t h e  p r o v i s i o n s  of  t h e  Convention, t h e  e x t e n t  t o  
which freedom of speech  and freedom of a c t i o n  need  t o  be 
c u r t a i l e d  i n  t h e  i n t e r e s t s  of n a t i o n a l  s e c u r i t y  i s  
e s s e n t i a l l y  a m a t t e r  f o r  Pa r l i amen t .  We n o t e  t h a t  s i n c e  
1817 - t h e  y e a r  t h e  Inc i t emen t  t o  Mutiny Act 1797 was 
rev ived  a f t e r  i t s  l apse  i n  1805 - t h e r e  has  been on t h e  
s t a t u t e  book t h e  ve ry  s e r i o u s  o f f ence  of  m a l i c i o u s l y  and 
adv i sed ly  endeavouring t o  seduce a member of t h e  f o r c e s  
from h i s  du ty  and a l l e g i a n c e .  F u r t h e r ,  i n  1934 a f t e r  a 
very  f u l l  deba te  t h e  Inc i t emen t  t o  D i s a f f e c t i o n  A c t  was 
enac ted .  These f a c t s  may be taken  as  some i n d i c a t i o n  of 
P a r l i a m e n t ' s  op in ion  a s  t o  t h e  need €or  such l e g i s l a t i o n  and 
w e  do n o t  now seek  views on t h e  p r i n c i p l e  of  whether  such 
l e g i s l a t i o n  i s  r e q u i r e d  i n  t h e  i n t e r e s t s  of n a t i o n a l  
s e c u r i t y  o r  p u b l i c  s a f e t y  f o r  t h e  p r e v e n t i o n  of d i s o r d e r  o r  
crime. 

4 

94. Our p r o v i s i o n a l  view i s  t h a t ,  having  r ega rd  t o  t h e  
f a c t  t h a t  t h e  Inc i t emen t  t o  Mutiny A c t  1 7 9 7  has  n o t  been 
invoked f o r  very  many y e a r s ,  and t h a t  t h e r e  a r e  o t h e r  
o f f ences  which cover  t h e  conduct ,  t h a t  Act a t  l e a s t  cou ld  
be r epea led .  I f  t h e  Inc i t emen t  t o  D i s a f f e c t i o n  Act 1934 i s  
t o  be r e t a i n e d ,  we would sugges t  t h a t  t h e  words " m a l i c i o u s l y  
and advisedly"  i n  s e c t i o n  1 s h o u l d  be r e p l a c e d  by words 
more i n  accord  w i t h  modern usage.  The new words s h o u l d  
make it c l e a r  t h a t  t h e  o f f ence  r e q u i r e s  an i n t e n t i o n  t o  
seduce a member of t h e  f o r c e s  from h i s  a l l e g i a n c e .  I f  t h e  
1 7 9 7  Act ,  w i t h  i t s  maximum punishment of l i f e  imprisonment,  
i s  t o  be r e p e a l e d  and t h e  1934 A c t  amended as we have 
sugges t ed ,  it i s  f o r  c o n s i d e r a t i o n  whether  t h e  maximum 
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p e n a l t y  f o r  t h e  main o f f ence  o f  cont ravening  s e c t i o n  1 of 
t h e  l a t t e r  A c t  s h o u l d  be i n c r e a s e d  from t h e  p r e s e n t  
maximum on ind ic tmen t  of two y e a r 2  imprisonment and a f i n e  
of €200. I t  i s  a l s o  our p r o v i s i o n a l  view t h a t  t h e  o f f ences  
i n  t h e  Al i ens  R e s t r i c t i o n  (Amendment) Act 1919 can now 
s a f e l y  be r epea led .  

PART V: OTHER STATUTORY OFFENCES 

I 

95. There a r e  a number of o t h e r  s t a t u t e s  such as t h e  

Unlawful Oaths A c t  1797 
Unlawful Oaths Act 1812 
S e d i t i o u s  Meetings A c t  1857 

which b e a r  a very  a r c h a i c  look and would seem t o  be r i p e  
for r e p e a l  o r  r e s t a t emen t  i n  modern form. A t t e n t i o n  was 
g iven  t o  them i n  t h e  Cr imina l  Law A c t  1967 and c e r t a i n  
amendments were made. I t  may be t h a t  o f f ences  c r e a t e d  by 
t h e s e  Acts can more c o n v e n i e n t l y  be d e a l t  w i t h  i n  t h e  
con tex t  of o f f ences  a g a i n s t  p u b l i c  o rde r .  
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SUMMARY OF PROVISIONAL PROPOSALS 

96. The f o l l o w i n g  is a summary of  our p r o v i s i o n a l  
p r o p o s a l s  - 

(1) The p r e s e n t  s t a t u t e s  d e a l i n g  w i t h  t r e a s o n  and 
t r e a s o n  f e l o n y  s h o u l d  be r e p e a l e d ,  and 
r e p l a c e d  by new l e g i s l a t i o n  (paragraph  51) .  

( 2 )  There s h o u l d  be an of fence  o f  t r e a s o n ,  
a p p l i c a b l e  only  d u r i n g  t h e  e x i s t e n c e  of a 
s t a t e  of war (paragraph  5 2 ) .  

This  of fence  s h o u l d  apply t o  any B r i t i s h  
s u b j e c t  who i s  a c i t i z e n  of  t h e  United 
Kingdom and Colonies  i n  r e s p e c t  o f  any 
a c t  of  t r e a s o n  anywhere, and t o  any .  
person  ( i n c l u d i n g  an enemy al ienlwho i s  
v o l u n t a r i l y  i n  t h e  Uni ted  Kingdom i n  
r e s p e c t  o f  any a c t  of  t r e a s o n  i n  t h e  
United Kingdom (paragraph  54) .  

The conduct p e n a l i s e d  s h o u l d  be  any 
conduct which i s  l i k e l y  t o  h e l p  a 
count ry  w i t h  which t h e  United Kingdom i s  
a t  war ,  o r  t o  h i n d e r  i n  any way t h e  
p r o s e c u t i o n  of t h e  war by t h e  United 
Kingdom (paragraph  5 3 ) .  

The defendant  must i n t e n d  t o  h e l p  an 
enemy, o r  have no s u b s t a n t i a l  doubt t h a t  
t h i s  w i l l  be a consequence o f  h i s  conduct 
(paragraph 55) .  

The defendant  must a c t  w i t h o u t  l a w f u l  
excuse (paragraph  5 6 ) .  
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(3) There should  be  an a d d i t i o n a l  o f f ence  t o  
p e n a l i s e  , even i n  peacet ime , conduct aimed 
a t  t he  overthrow o r  s u p p l a n t i n g  of  
c o n s t i t u t i o n a l  government by f o r c e  (paragraph  6 1 ) .  

(4) The Treason Act 1795 and t h e  Treason Act 1842 
(which d e a l  w i t h  t h e  p e r s o n a l  s e c u r i t y  of t h e  
Sovereign)  s h o u l d  be r e p e a l e d  and r e p l a c e d  by 
new p r o v i s i o n s  p e n a l i s i n g  - 
(a )  w i t h  a p p r o p r i a t e  p e n a l t i e s , m u r d e r i n g  

o r  i n t e n t i o n a l l y  i n j u r i n g  t h e  Sovere ign ,  
t h e  Sove re ign ' s  m n s o r t  o r  t h e  h e i r  t o  
t h e  Throne,  

(b)  as  a l e s s  s e r i o u s  o f f ence ,  conduct such as 
having  n e a r  t h e  person  of t h e  Sovere ign ,  
t h e  Sove re ign ' s  conso r t  o r  t h e  h e i r  t o  t h e  
Throne any e x p l o s i v e ,  weapon o r  o t h e r  
t h i n g  w i t h  i n t e n t  t o  use  it t o  i n j u r e  o r  
a larm such  p e r s o n  (paragraph  6 5 ) .  

We do n o t  t h i n k  t h a t  t h e s e  o f f ences  need t o  
e x t e n d  t o  o t h e r  members of  t h e  Royal Family 
(paragraph  6 6 ) .  

( 5 )  The common l a w  o f f ence  o f  m i s p r i s i o n  of 
t r e a s o n  s h o u l d  be a b o l i s h e d ,  b u t  t h e  o f f ence  
should  be r e - e n a c t e d  a t  l e a s t  i n  r e l a t i o n  t o  
t r e a s o n  i n  war t ime;  we seek  views on t h e  need  
f o r  an e q u i v a l e n t  o f f ence  i n  r e l a t i o n  t o  
conduct aimed a t  t h e  overthrow of c o n s t i t u t i o n a l  

government by f o r c e .  The common law o f fence  of 
compounding t r e a s o n  s h o u l d  be a b o l i s h e d  (paragraph  67) 

(6) The common law o f fence  of s e d i t i o n  should  be 
a b o l i s h e d  (paragraph  78). 

(7) The Inc i t emen t  t o  Mutiny Act 1 7 9 7  should  be 
r e p e a l e d  (paragraph  9 4 ) .  
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(8) We make no  p r o p o s a l  as  t o  whether  t h e  
Inc i t emen t  t o  D i s a f f e c t i o n  Act 1934 s h o u l d  be 
r e t a i n e d  (paragraph  93 ) .  

(9) I f  t h e  Inc i tement  t o  D i s a f f e c t i o n  A c t  1934 i s  
r e t a i n e d  we propose t h a t  it should  be amended - 
(a) by r e p l a c i n g  t h e  words " m a l i c i o u s l y  and 

advisedly"  i n  s e c t i o n  1 by words more i n  
accord  w i t h  t h e  modern form of  words i n  
c r i m i n a l  s t a t u t e s  , and 

(b) by making i t  c l e a r  t h a t  t h e  o f f ence  
r e q u i r e s  an i n t e n t i o n  t o  induce a member 
of t h e  f o r c e s  t o  commit a fundamental  b r e a c h  
of  h i s  du ty ,  amounting t o  a breach  of 
a l l e g i a n c e  (paragraph 94) .  

(10) S e c t i o n  3(1) and 3(2) o f  t h e  Al i ens  
R e s t r i c t i o n  (Amendment) Act 1 9 1 9  should  be 
r e p e a l e d  (paragraph  94). 
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APPENDIX I 

1. Tumultuous P e t i t i o n i n g  Act 1661 

This  Act p r o h i b i t s  tumultuous p e t i t i o n i n g  t o  t h e  
King o r  Pa r l i amen t .  But by s e c t i o n ,  2 t h e  p r o v i s i o n s  of  t h e  

Act do n o t  e x t e n d  t o  h i n d e r  any person  o r  persons  no t  
exceeding  t h e  number of 10 t o  p r e s e n t  any p u b l i c  o r  
p r i v a t e  gr ievance  o s  complaint  t o  any member o r  members of 
Par l iament  o r  t h e  King. 

2 .  Unlawful D r i l l i n g  Act 1819 

This  A c t  p r o h i b i t s  a l l  meet ings and assembl ies  o f  
persons  f o r  t h e  purpose o f  t r a i n i n g  o r  d r i l l i n g  themselves ,  
o r  b e i n g  t r a i n e d  o r  d r i l l e d  t o  t h e  use o f  arms, o r  f o r  t h e  
purpose of p r a c t i s i n g  m i l i t a r y  e x e r c i s e ,  movements o r  
e v o l u t i o n s .  

3 .  P u b l i c  S t o r e s  A c t  1875  

This  A c t  s e t  o u t  v a r i o u s  o f f e n c e s  i n  connec t ion  
w i t h  p u b l i c  s t o r e s ,  and p r o h i b i t s  va r ious  a c t i v i t i e s  i n ,  
n e a r  o r  around s h i p s ,  docks,  wharves,  e t c .  

4 .  P u b l i c  Meeting Act 1908 

This  Act makes i t  an of fence  f o r  a person  t o  a c t  i n  
a d i s o r d e r l y  manner, a t  a l awfu l  p u b l i c  meet ing ,  f o r  t h e  
purpose of p r e v e n t i n g  t h e  t r a n s a c t i o n  of t h e  bus iness  f o r  
which t h e  meet ing was c a l l e d .  
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APPENDIX I1 

The Treason Act 1 3 5 1  

I tem,  whereas d i v e r s  op in ions  have been b e f o r e  t h i s  
t i m e  i n  what case  t r e a s o n  s h a l l  be s a i d ,  and i n  what n o t ;  
t h e  King, a t  t h e  r e q u e s t  of t h e  l o r d s  and o f  t h e  commons, 
h a t h  made a d e c l a r a t i o n  i n  t h e  manner as h e r e a f t e r  
fo l lowe th ,  t h a t  i s  t o  s a y ;  when a man doth compass o r  
imagine t h e  dea th  of o u r  l o r d  t h e  King, o r  o f  o u r  lady h i s  
Queen o r  of t h e i r  e l d e s t  son  and h e i r ;  o r  i f  a man do 
v i o l a t e  t h e  King’s  companion, o r  t h e  King’s  e l d e s t  daughter  
unmarr ied,  o r  t h e  wi fe  of t h e  King’s  e l d e s t  son and h e i r ;  
o r  i f  a man do levy  war a g a i n s t  our  l o r d  t h e  King i n  h i s  
realm,  o r  be adherent  t o  t h e  King’s  enemies i n  h i s  realm,  
g i v i n g  t o  them a i d  and comfort  i n  t h e  realm,  o r  e l sewhere ,  
and t h e r e o f  be proveably  a t t a i n t e d  of  open deed by t h e  
people  of  t h e i r  c o n d i t i o n :  and i f  a man s l e a  t h e  
c h a n c e l l o r ,  t r e a s u r e r ,  o r  t h e  King’s j u s t i c e s  of t h e  one 
bench o r  t h e  o t h e r ,  j u s t i c e s  i n  e y r e ,  o r  j u s t i c e s  of a s s i s e ,  
and a l l  o t h e r  j u s t i c e s  a s s i g n e d  t o  h e a r  and de termine ,  
b e i n g  i n  t h e i r  p l a c e s ,  doing t h e i r  o f f i c e s :  and it is t o  
be unders tood ,  t h a t  i n  t h e  cases  above r ehea r sed ,  t h a t  
ought t o  be judged t r e a s o n  which ex tends  t o  o u r  l o r d  t h e  
King, and h i s  r o y a l  ma jes ty .  
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